December 31, 2009
Christian L. Bettenhausen
Jones & Mayer
3777 N. Harbor Blvd. 

Fullerton, CA 92835

Re:
Your Request for Advice

Our File No. A-09-261
Dear Mr. Bettenhausen:

This letter responds to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  This letter is based on the facts presented.  The Fair Political Practices Commission (“the Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)
Please note that our advice is based solely on the provisions of the Act. We therefore offer no opinion on the application, if any, of other conflict-of-interest laws, such as common law conflict of interest or Government Code Section 1090.
QUESTION

May city council members take part in a city council decision whether to approve an agreement between the city and a school district if the council members are also employed as teachers by the school district or serve as the executive director of a nonprofit organization established by the school district?
CONCLUSION

The council members may participate in the city council decision whether to approve an agreement between the city and a school district if no additional facts establish a reasonably foreseeable material financial effect on their economic interests.
FACTS

You are requesting advice as the authorized representative of two members of the Fullerton City Council (the “City Council”) regarding an upcoming City Council decision whether to approve an agreement between the City of Fullerton (the “City”) city and the Fullerton School District (the “District”) in light of the fact that the council members are also employed as teachers by the District.  Specifically, the agreement will require the City to install various improvements on District property located at Richman Elementary School.  The improvements will cost the City approximately 1.3 million dollars.  In exchange, the District will allow the City to use the school property for many years for various City recreation programs.  


Of the two council members employed by the District, one teaches fourth and fifth grade students at Richman Elementary School.  Other than her teaching duties at the school that will receive the proposed improvements, this council member has no other involvement with the proposed contract on behalf of the District.  


While the second council member is also employed as a teacher by the District, she does not currently teach, and her office is located at a different school in the District.  Currently, this council member has been assigned by the District to serve as the executive director of the Fullerton Collaborative (the “Collaborative”).  It is your understanding that this councilmember would be entitled to go back to teaching in the District’s classrooms if the District changes her assignment.   


The Collaborative is a nonprofit 501(c)(3) organization that was originally formed by the District to help the District receive grant funding.  While still serving its original function, the Collaborative also serves to help bring other nonprofits within the City together to more cohesively and effectively bring their services to the District’s students/families as well as to other members of the community.  A memorandum of understanding (“MOU”) between the District and the Collaborative outlines their relationship.  Under this MOU, the District is required to provide someone to serve as the executive director of the Collaborative and to provide office space, a computer, and a phone.  The District is also required to cooperate with the Collaborative in its various efforts that benefit the District.  

Under the MOU, the district is required to continue paying the salary and benefits of the teacher assigned to serve as the executive director.  However, the Collaborative reimburses the District for the executive director’s salary and benefits, which currently amount to approximately $51,266 a year.  This money is raised by the Collaborative through grants it receives from other nonprofit organizations.  
ANALYSIS

Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted an eight-step standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.
Step One: Are the individuals “public officials?”
The Act’s conflict-of-interest provisions apply to all “public officials.”  (Sections 87100, 87103; Regulation 18700(b)(1).)  A “public official” is “every member, officer, employee or consultant of a state or local government agency . . ..”  (Section 82048.)  As members of the City Council, the council members are public officials within the meaning of the Act.

Step Two: Are the officials making, participating in making, or influencing a governmental decision?  
A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant intervening substantive review, the official negotiates, advises, or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3(a).)  A public official is also attempting to use his or her position to influence a decision if the official, for the purpose of influencing a decision by another agency, act or purports to act on his or her agency’s behalf before an official of the other agency.  (Regulation 18702.3(b).)  As members of the City Council, the council members are making, participating in making, or influencing a governmental decision when taking part in a council decision regarding the agreement between the City and the District.    

Step Three: What are the officials’ economic interests?

Of the economic interests recognized under the Act
, those interests implicated by your account of the facts are the following:

Business Entity – A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more, or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(a) and (d); Regulation 18703.1(a) and (b).)  However, only businesses operated for profit are defined by the Act as business entities.  (Section 82005.)  Under your account of the facts, the Collaborative is a nonprofit organization and the District is a government entity.  Accordingly, neither council member has an economic interest in either the Collaborative or the District as a business entity.   

Source of Income – A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.)  However, Section 82030(b)(2) provides that salary received from a state, local, or federal agency is not considered income under the Act.  

The facts you have provided indicate that both council members are employed as teachers by the District.  Although both council members will presumably receive $500 or more from the District in the 12 months prior to the decision, salary received from the District is not considered income.  Accordingly, neither council member has an economic interest in the District as a source of income.  However, we must also determine whether the second council member whose salary from the District is reimbursed by the Collaborative has an economic interest in the Collaborative as a source of income.
  

Previously, we have advised that in some circumstances there may be more than a single source for income.  (Dorsey Advice Letter, No. A-87-176.)  For example, we have previously determined that an anesthesiologist providing medical services under an informal agreement with a surgery center had an economic interest in the surgery center as a source of income despite the fact that the anesthesiologist billed patients and their insurance companies individually, receiving no direct payments from the surgery center.  (Thomas Advice Letter, No. A-09-216.)  
While you have stated that the District is responsible for paying the salary and benefits of the second council member as the executive director of the Collaborative, you also state that the MOU requires the Collaborative to reimburse the District.  In all practicality and despite the technicalities of the arrangement specified by the MOU, this council member provides services to the Collaborative and is paid for these services by the Collaborative indirectly through a reimbursement agreement between the Collaborative and the District.  Under these circumstances, the salary received by the council member from the District must also be attributed to the Collaborative.  Accordingly, the second council member has an economic interest in the Collaborative as a source of income if she receives $500 or more from the District for services provided to the Collaborative in the 12 months prior to the decision.
 
Personal Finances – Both of the council members will always have an economic interest in their respective personal finances and those of their immediate families.  A governmental decision will have an effect on an official’s economic interest in his or her personal finances if the decision will result in the personal expenses, income, assets or liabilities of the official or his or her immediate family increasing or decreasing.  (Section 87103; Regulation 18703.5.) 


Step Four: Are the officials’ economic interests directly or indirectly involved in the decision?
Second Council Member’s Economic Interest in the Collaborative:

Regulation 18704.1(a) states that a source of income is directly involved in a decision before the official’s agency when that source of income, either directly or by an agent:
 
“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency. A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.” 
 
Sources of income that are not directly involved in governmental decisions under the rules quoted above are regarded as indirectly involved.  (Regulations 18704(a) and 18704.1(b).)  From the facts provided, it does not appear that the Collaborative initiated the proceeding, or is a party in, or subject of, the proceeding within the meaning of Regulation 18704.1.  Thus, it appears as though the second council member’s economic interest in the Collaborative is only indirectly involved in the City Council’s decision whether to approve an agreement between the City and the District.
The Council Members’ Economic Interests in their Personal Finances: 

An official’s economic interest in his or her personal finances is deemed to be directly involved in the governmental decision if facts suggest any financial effect on the economic interest.  (Regulation 18704.5.)


Steps Five and Six: Will there be a reasonably foreseeable material financial effect on the officials’ economic interests?  


Materiality

Having identified the economic interests involved, and determined whether each interest is directly or indirectly involved in the decision at issue, it is necessary to identify the materiality standard appropriate to each economic interest.  
Second Council Member’s Economic Interest in the Collaborative:

The materially standard for an economic interest in a source of income, which is a nonprofit entity and only indirectly involved in the decision, is provided in Regulation 18705.3(b)(2).  The thresholds for materiality under this regulation vary with the size of the entity.  While we do not know the size of the Collaborative, Regulation 18705.3(b)(2)(F) provides that the financial effect of a governmental decision on small nonprofit organizations, with gross annual receipts of $100,000 or less, is material if it is reasonably foreseeable that: 

“(i) The decision will result in an increase or decrease of the entity’s gross annual receipts for a fiscal year in the amount of $10,000 or more.
	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


�  If a public official’s office is listed in Section 87200 (“87200 filers” include members of a city council) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in Regulation 18702.5(b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in Regulation 18702.5, subdivisions (c) and (d) apply.  (Section 87105.)





	�  Our analysis is limited to the economic interests you have identified.


	�  We are not analyzing whether the Collaborative could be considered a local governmental entity based upon the factors provided in the Commission’s opinion In re Siegel (1977) 3 FPPC Ops. 62.  (See also Hearey Advice Letter, No. A-01-251; Stone Advice Letter, No. A-97-630; and Francis Advice Letter, No. A-86-214.)  While salary received from a governmental entity is not considered income under the Section 82030(b)(2) of the Act, you have not provided the facts necessary to make a determination of whether the Collaborative should be considered a local governmental agency and have provided only that the Collaborative is a nonprofit organization.  To determine whether the second council member has a disqualifying conflict of interest, she should consider salary received from the Collaborative income and the Collaborative a source of income unless additional facts establish that the Collaborative should be considered a local governmental entity. 


	�  You have indicated that grants to the Collaborative from other nonprofits organizations are used by the Collaborative to reimburse the District for the salary of the executive director.  Potentially, the second council member may also have an economic interest in nonprofit organizations granting funds to the Collaborative.  You have not, however, provided any facts indicating that the City Council decision whether to approve the agreement between the City and the District will affect one of the nonprofit organizations granting funds to the Collaborative.  Therefore, we are unable to analyze potentially disqualifying conflict-of-interests resulting from an economic interest in these organizations.  If there is any indication that the City Council’s decision will affect a nonprofit organization that grants funds to the Collaborative, you should seek additional assistance providing all relevant facts.        





