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January 7, 2010
Dave Walls, Executive Director

California Building Standards Commission

2525 Natomas Park Drive, Ste. 130  

Sacramento, CA 95833
Re:
Your Request for Informal Assistance

Our File No.  I-09-270
Dear Mr. Walls:


This letter responds to your request for informal assistance regarding provisions of the Political Reform Act (the “Act”), and is based on the facts presented in your request.  Because your question is general in nature and does not involve a particular governmental decision, we are treating your request as one for informal assistance.

Question

Does the Act prohibit you from accepting membership on the Board of ICC-Evaluations Services (“ICC-ES”), while you continue to serve in your position as Executive Director of the California Building Standards Commission?   

Conclusion

Nothing in the Act prohibits a public official from serving on the board of a private-sector nonprofit corporation, whether or not the official is compensated for his work on the board.  We are unable to offer you advice on bodies of law that might also be relevant to your plans, but which lie outside the Act and are thus beyond our jurisdiction.  We can suggest that you review your agency’s statement of incompatible activities, and that you seek guidance from the Office of the Attorney General regarding Government Code Section 1090 in the event that you or the board should ever contemplate entering into any contractual arrangement with your agency.
Facts

You are the Executive Director of the California Building Standards Commission, a state agency charged with developing and ensuring that all building codes for the State of California are consistent with each other and meet all accessibility requirements mandated by the State.  Your agency works with three major publishing firms, one of which is the International Code Council (“ICC”).  You have been asked to serve on the ICC-Evaluation Services (ICC-ES”) Board, a non-profit corporation that is a subsidiary of ICC.  Your understanding is that all of the current board members are government officials drawn from states around the country.  There is no compensation to members serving on the board, which evaluates products or materials for code compliance, but does not write or publish building codes.   
Analysis

The Act does not prohibit public officials from accepting additional employment, whether paid or unpaid, in the private sector.  Such outside employment may, however, give rise to conflicts of interest that disqualify the official from certain governmental decisionmaking.  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  
The general rule is that a conflict of interest exists when a public official makes a governmental decision which will have a reasonably foreseeable, material financial effect on one or more of the official’s economic interests.  As we understand your account of the facts, it does not appear that ICC-ES will be a source of income to you,
 or that you have or will acquire any other “economic interest” in ICC-ES by virtue of your service on its board.  So long as you do not have an economic interest in ICC-ES, your connection to it will not give rise to a conflict of interest as that term is defined under the Act.
 

We close by reminding you that we have authority only to provide advice on provisions of the Political Reform Act.  Other bodies of law may also be implicated by your proposed employment.  For example, Government Code Section 19990 provides for each state agency to develop a statement of incompatible activities, which includes specific enterprises or employment “clearly inconsistent, incompatible, in conflict with, or inimical to” the duties of the agency’s officials and employees.  You must refer to your agency’s statement of incompatible activities for further details.  Similarly, Government Code Section 1090 regulates, and generally prohibits, contractual relationships between state agencies and persons employed by those agencies.  The Attorney General’s office can provide you with assistance in determining your duties under Section 1090.

If you have other questions on this matter, please contact me at (916) 322-5660.


Sincerely, 


Scott Hallabrin


General Counsel

By:
Lawrence T. Woodlock 


Senior Counsel, Legal Division

LTW:jgl
� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3), copy enclosed.)


� However, even if ICC-ES does not pay you a salary, please bear in mind that payment of travel expenses for your work at ICC-ES could be considered income under the Act, depending on the legal status of that organization.  Section 82030(b)(2) exempts from treatment as “income” under the Act travel and per diem expenses paid by an organization exempt from taxation under Internal Revenue Code Section 501(c)(3).


� The Act’s conflict of interest provisions are triggered only by economic interests in a person, property or business entity, as defined at Regulations 18703.1 through 18703.5 (copies enclosed.) These regulations should assist you in identifying any potentially disqualifying “economic interests” you may have or acquire in the future.  If you have specific questions on this topic, we urge you to contact us for further assistance.





