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February 18, 2010

Patrick J. Ryan

1224 Glenbrook Way

Modesto, CA 95355

RE: 
Your Request for Advice

Our File No. A-09-283

Dear Mr. Ryan:


This letter is in response to your request for advice regarding the gift provisions within the Political Reform Act (the “Act”).
  This letter is solely based on the facts presented to us in your request.  Because the Commission does not act as a finder of fact when issuing advice (In re Oglesby (1975) 1 FPPC Ops.71), our advice is applicable only to the extent that the facts provided to us are accurate and all of the material facts have been provided.
QUESTION
At your suggestion, your friend recently entered into an arrangement that allowed him use of a Lake Tahoe house, owned by an architectural engineering firm that contracts with your agency.  May you accept an offer from your friend to stay at the Lake Tahoe house?
CONCLUSION
Because your friend is not a reportable source, you do not have to disclose gifts from your friend. However, your friend does not own the vacation house in Lake Tahoe.  An architectural engineering firm that contracts with your agency owns the house.  Based on your facts, the architectural engineering firm would be considered the source of the gift.   Therefore, you must disclose this gift as a gift from the architectural engineering firm on your Statement of Economic Interests and comply with the disqualification rules and gift limit of $420.
FACTS
You are the manager of the Water Treatment Plant of the Modesto Irrigation District (the “District”).  In that capacity, you administer the contracts your treatment plant enters into with architectural engineering firms.  However, you do not select the firms with which the treatment plant contracts.  The District’s conflict-of-interest code requires that you disclose the following:
“Investments and business positions in business entities, and income, including loans, gift, and travel payments, from sources, that provide services, supplies, materials, machinery, or equipment of the type utilized by the division or department in which the designated positions works.”
Recently an owner of architectural engineering firm (the “Firm”), which is under contract with your treatment plant, offered you the use of a vacation house in Lake Tahoe.  Pursuant to our conversation on February 8, 2010, you stated that you believed the Firm owned the Lake Tahoe house.  You declined the Firm owner’s offer.
However, a friend of yours, who is retired, also owns a vacation beach house and he has invited you and your family to his vacation house on numerous occasions.  At your suggestion, your friend agreed to lend his beach house to the Firm’s owner in return for use of the Firm’s Lake Tahoe house.  You stated that the respective houses are of equal value.  Your friend has offered to let you and your family vacation with him in the Lake Tahoe house.
ANALYSIS
Gifts Generally 

The Act establishes a statutory and regulatory scheme to reduce influences on public officials from the receipt of gifts.  First, it prohibits certain public officials from accepting large gifts (currently defined as more than $420) from identical sources (Section 89503; Regulation 18940.2).  Second, it requires certain public officials to disclose on their Statement of Economic Interests their receipt of any gift of $50 or more from identified sources, so that the public is made aware of such gifts (Section 87207 and 87302).  Finally, it prohibits a public official from using his or her position to influence the outcome of a decision involving the donor of a gift valued at $420 or more (Section 87100 and 87103(e); Regulation 18940.2).
Section 82028 defines gift as “any payment that confers a personal benefit on the recipient, to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status.”

Your letter requests advice with respect to the gift disclosure provisions of the Act. Public officials who are covered by the Act’s gift disclosure provisions are required to disclose gifts from certain specified sources either due to the official position they occupy or pursuant to the terms of their agency’s conflict-of-interest code, formulated in accordance with the Act’s provisions.

You are a water treatment plant manager for the District.  The District’s conflict-of-interest code requires that you disclose income, including gifts, from sources that provide services utilized by your department. Moreover, part of your duties is to administer the contract that the treatment plant entered into with the Firm.  Thus, the Firm is a reportable source of gifts. However, your friend, who has been retired for several years, would not be a reportable source.
Home Hospitality

Generally, staying with your friend at his vacation beach house may be considered “home hospitality.”  Regulation 18942(a)(7) exempts home hospitality from the gift and gift limit rules.  Home hospitality applies when the home owner is in his home when the public official or member of the official’s family is present.  The Commission has determined that home hospitality also applies to vacation homes (Remcho Advice Letter, No I-88-254).  Thus, for example, if your friend was a reportable source, lodging at his house while he is present may comply with Regulation 18942(a)(7)
, since your friend owns the beach house.  
Source of the Gift

However, in this case, several factors suggest that your friend may not be the true source of the gift.  Regulation 18945(a)(1) states: 

“If a person makes a payment to a third party and in fact directs and controls the use of the payment to make a gift to one or more clearly identified officials, the person is the source of the gift to the official or officials.”

Your friend does not own the Lake Tahoe house. You stated that the Firm does. You also stated that you previously declined use of the same Lake Tahoe house when it was offered to you by an owner of the Firm.  You suggested the trade between your friend and the owner of the Firm.  After the arrangement was made, you were given access to the Lake Tahoe house. Thus, it appears that your friend is an intermediary and that the Firm and its owner are the true source of the use of the home. 
Section 87313 requires the disclosure of the names, addresses, and business activity of any intermediaries and actual donors for gift that are worth $50 or more. Because the Firm is a reportable source under the District’s conflict-of-interest code, you must report the gift, your friend and the Firm, if the Firm is deemed the source of the gift. You would also have to comply with the $420 gift limit and disqualification rules of the Act.

If you have other questions on this matter, please contact me at (916) 322-5660.







Sincerely,







Scott Hallabrin







General Counsel







By: Richard Nguyen






Legal Intern, Legal Division
RN:jgl

� The Political Reform Act is contained in Government Code Section 81000 through 92014. All statutory references are to the Government Code, unless otherwise indicated. The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations. All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


� Note that accepting lodging from your friend in a house he does not own is not recognized as home hospitality under the hypothetical. The Commission previously determined that entertaining guests aboard a leased recreational vessel did not qualify as home hospitality (McChesney Advice Letter, No. A-93-421). However, the Commission later found that once the vessel was purchased, the vessel could be considered a second home for home hospitality purposes (McChesney Advice Letter, No. A-97-163).





