January 28, 2010
Keith Bohr
Councilmember

City of Huntington Beach
2000 Main Street
Huntington Beach, CA 92648
Re:
Your Request for Informal Assistance

Our File No.  I-10-001
Dear Mr. Bohr:


This letter is in response to your request for advice regarding your duties as a Huntington Beach City Councilmember under the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Because it appears that your request for advice concerns some past conduct on your part, we are treating it as a request for informal assistance.
  Regulation 18329 (copy enclosed) delineates in detail requirements for the rendering of advice, formal and informal, from the Commission. Subdivision (b)(8)(A) of that regulation states that the Commission may refuse to provide formal written advice which relates to past conduct. 
QUESTION


May you participate in a decision regarding an update to the Downtown Specific Plan?

CONCLUSION


You may participate in the decision only if it is not reasonably foreseeable that the decision will result in a material financial effect on your economic interests, including TEAM Design.  You should make a good faith effort to assess the effect of the decision by using some reasonable and objective method of valuation.
FACTS


According to information on the city’s website, the Downtown Specific Plan Update is generally intended to:

· Create a healthy mix of land uses and an urban village that serves as a destination to both residents and visitors, and
· Implement Development Standards and Design Guidelines to encourage development of underused parcels with a mix of uses and unique architecture and ensure adequate parking and integrated pedestrian pathways.


Specifically, the city council will be asked to reconsider decisions made in November which included:

· Certification of an Environmental Impact Report as adequate and complete.
· Approval of the Zoning Text Amendment.
· Approval of the General Plan Amendment.
· Approval of the Local Coastal Program Amendment.

· Approve California Environmental Quality Act Findings of Fact with a Statement of Overriding Considerations.

You are the owner of TEAM Real Estate and formerly sublet an office in the downtown area.  You sublet the office on a month-to-month basis from TEAM Design.  However, you stated that on October 31, 2009 you terminated the lease, vacated the property, and currently have no interest in the property.  In addition, TEAM Real Estate has been inoperative in Huntington Beach since you were elected to city council.


You are a partner in TEAM Companies, a partnership formed by you and Jeff Bergsma, which specializes in real estate development.  TEAM Companies engages in real estate development but does not do any business in Huntington Beach.  Jeff Bergsma is a licensed architect and general contractor and maintains an office in the downtown area.

Jeff Bergsma is also the sole owner of TEAM Design.  TEAM Design has several contracts in the downtown area.  You stated you do not have an interest in TEAM Design or any clients of TEAM design, which is owned by solely Mr. Bergsma.

In your electronic mail communication of January 12, 2009, you stated TEAM Companies and TEAM Designs have a close working relationship because Jeff Bergsma is the sole proprietor owner of TEAM Design and Jeff Bergsma is one of two directors of TEAM Companies.  

ANALYSIS


The primary purpose for the conflict-of-interest provisions of the Act is to ensure that “[p]ublic officials, whether elected or appointed, [should] perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  In furtherance of this goal, Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Determining whether a conflict of interest exists under Section 87100 requires analysis of the questions outlined below.   

Steps One and Two:  Are you a “public official” and will you be making, participating in making, or influencing a governmental decision?

As a city councilmember you are a public official subject to the conflict-of-interest provisions of the Act.  (Section 82048; Regulation 18701(a).)  You will “make a governmental decision” if you vote on any decision regarding the general plan update for City of Huntington Beach.  Additionally, if you engage in any of the actions described in Regulations 18702.2 and 18702.3 with regard to this decision, you will “participate in making” or “influence” that decision.  (Regulations 18702 - 18702.3, copies enclosed.)
Step Three:  What are your economic interests — the possible sources of a conflict of interest?

Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $420 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);
· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (Section 87103; Regulation 18703.5).

Based on your facts, you have the following potential economic interests at issue:

(1)  You formerly sublet an office in the downtown area.  Leases can be considered interests in real property as set forth in Section 87103(b).
  However, you stated that on October 31, 2009, you terminated the lease and vacated the property and currently have no interest in the property.  Thus, this would not be an economic interest in connection with the upcoming decision.
(2) You have an interest in a business entity, TEAM Companies, with your partner Jeff Bergsma.  TEAM Companies engages in real estate development but does not do any business in Huntington Beach.  However, an interest is a business entity is still considered an economic interest, so long as you have and investment of $2,000 or more in the business.  We assume for purposes of this letter that your interest in your business is at least $2,000.  
(3)  You stated you do not have an interest in TEAM Design or any clients of TEAM design, which is owned by solely Mr. Bergsma.  However, the analysis of business interests of a public official does not end with the identification of investments and business positions.  The Act also recognizes that: “An official has an economic interest in a business entity which is a parent or subsidiary of, or is otherwise related to, a business entity in which the official has one of the interests defined in Government Code section 87103(a) or (d).” (Regulation 18703.1(c).)  
Regulation 18703.1(d)(1) defines a parent-subsidiary relationship to exist when “one corporation directly or indirectly owns shares possessing more than 50 percent of the voting power of another corporation.”  Regulation 18703.1(d)(2) provides:
“Business entities, including corporations, partnerships, joint ventures and any other organizations and enterprises operated for profit, which do not have a parent-subsidiary relationship are otherwise related if any one of the following three tests is met:
“(A) One business entity has a controlling ownership interest in the other business entity. 

“(B) There is shared management and control between the entities. In determining whether there is shared management and control, consideration should be given to the following factors: 

“(i) The same person or substantially the same person owns and manages the two entities; 

“(ii) There are common or commingled funds or assets; 

“(iii) The business entities share the use of the same offices or employees, or otherwise share activities, resources or personnel on a regular basis; 

� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





� Informal assistance does not provide the requester with the immunity provided by an opinion or formal written advice. (Section 83114; regulation 18329(c)(3), copy enclosed).


� The terms “interest in real property” and “leasehold interest” as used in Government Code Section 82033 do not include the interest of a tenant in a periodic tenancy of one month or less.





