February 17, 2010
Gary L. Wintergerst, P.E.

100 South LaSalle Street

Redlands, CA 92374-5536

Re:
Your Request for Advice


Our File No.  A-10-008
Dear Mr. Wintergerst:

This letter is in response to your request for advice regarding the post-governmental employment provisions of the Political Reform Act (the “Act”).
  Our advice is based solely on the Act.  We therefore offer no opinion on the application, if any, of other post-governmental employment laws such as Public Contract Code Section 10411.  
QUESTION
Do the post-employment restrictions of the Act prohibit you from performing work pursuant to a contract between your firm and the City of Victorville if your firm is selected? 
CONCLUSION

No. The permanent ban on “switching sides” does not prohibit you from working on the High Desert Corridor project, if it is awarded to your firm, because it is a new proceeding. 
FACTS

You are a civil engineer employed by Parsons Brinckerhoff (PB) as a project manager. In 2006, you retired from the California Department of Transportation (Caltrans), a state agency. Recently, the City of Victorville issued a request for proposals (RFP) to provide professional engineering and management services on a project referred to as the “High Desert Corridor,” which involves the development of a new freeway/expressway under a Joint Powers Authority (JPA) as explained below.  In preparing a proposal in response, PB would like to include your name and resume as part of the proposal to be submitted. 
Although the City of Victorville is the lead agency on the project, you expect that Caltrans will be represented on the selection panel to evaluate respondents to the RFP.  While at Caltrans, you served as a project manager and were the oversight manager for the High Desert Corridor project from 2001 – 2005. 

The “High Desert Corridor” project actually refers to a number of separate efforts that the City of Victorville hopes to now combine. For example, Caltrans conducted a study of whether the High Desert Corridor was necessary for the region. Later, once that determination was made, the City of Victorville, along with a number of other area municipalities, such as the Counties of San Bernardino and Los Angeles and the cities of Apple Valley and Lancaster, formed a JPA to develop the new freeway/expressway. The City of Victorville has received federal funds to develop a portion of this corridor from US395 to I15 and on through to SR18.
You ask whether your participation in the proposed work would constitute a violation of Section 87401 or 87402. 
ANALYSIS

The Act imposes three types of restrictions on state agency public officials relating to post-governmental employment: (1) the ban against influencing prospective employment (Section 87407); (2) the one-year ban (Section 87406); and (3) the permanent ban on “switching sides (Sections 87400-87405).” 
Assuming your retirement from Caltrans in 2006 was permanent, neither the ban against influencing prospective employment, nor the one-year ban, is applicable to your situation. Therefore, this letter will only address the Act’s permanent ban on “switching sides.”   

The Permanent Ban on “Switching Sides”
The Act contains a permanent prohibition on a former state official’s involvement in certain proceedings in which they participated while working for the state, commonly known as the prohibition on “switching sides.” 
Sections 87401 and 87402 provide:
“No former state administrative official, after the termination of his or her employment or term of office, shall for compensation act as agent or attorney for, or otherwise represent, any other person (other than the State of California) before any court or state administrative agency or any officer or employee thereof by making any formal or informal appearance, or by making any oral or written communication with the intent to influence, in connection with any judicial, quasi-judicial or other proceeding if both of the following apply:

“(a) The State of California is a party or has a direct and substantial interest.

“(b) The proceeding is one in which the former state administrative official participated.”  (Section 87401.)

“No former state administrative official, after the termination of his or her employment or term of office shall for compensation aid, advise, counsel, consult or assist in representing any other person (except the State of California) in any proceeding in which the official would be prohibited from appearing under Section 87401.”  (Section 87402.)

Caltrans is a state administrative agency.  (Section 87400(a).)  Section 87400(b) defines a “state administrative official” as every member, officer, employee or consultant of a state administrative agency who as part of his or her official responsibilities engages in any judicial, quasi-judicial or other proceeding in other than a purely clerical, secretarial or ministerial capacity.  As project manager and oversight manager of the “High Desert Corridor” project for Caltrans, you are considered a former state administrative official.

The permanent ban is a lifetime ban and applies to any judicial, quasi-judicial, or other proceeding in which the former employee participated while serving as a state administrative official. 

Section 87400 provides:

“(c) 'Judicial, quasi-judicial or other proceeding' means any proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties in any court or state administrative agency, including but not limited to any proceeding governed by Chapter 5 (commencing with Section 11500) of Division 3 of Title 2 of the Government Code.

“(d) 'Participated' means to have taken part personally and substantially through decision, approval, disapproval, formal written recommendation, rendering advice on a substantial basis, investigation or use of confidential information as an officer or employee, but excluding approval, disapproval or rendering of legal advisory opinions to departmental or agency staff which do not involve a specific party or parties.” (Emphasis added.)


Additionally, a supervisor is deemed to have participated in any proceeding that was “pending before” the official’s agency and that was under his or her “supervisory authority.”  
A proceeding is considered under a supervisor’s “supervisory authority” in any of the following apply:

“(A) The supervisor's duties include the primary responsibility within the agency for directing the operation or function of the program where the proceeding is initiated or conducted. However, this provision does not apply to a supervisor who is only responsible for the general oversight of the administrative actions or functions of a program in which the responsibilities concerning the specific or final review of the proceeding are expressly delegated to other persons in the agency.

“(B) The supervisor directly supervises the person performing the investigation, review, or other action involved in the proceeding including, but not limited to, assigning the matter for which the required conduct is taken. 

“(C) The supervisor reviews, discusses, or authorizes any action in the proceeding. 

“(D) The supervisor has contact with any of the participants in the proceeding regarding the subject of the proceeding.”  (Section 87401; Regulation 18741.1)

The permanent lifetime ban applies to any judicial, quasi-judicial or other proceeding in which you participated while a state administrative official at Caltrans, including proceedings in which you participated, but which were not concluded, at the time you left state employ.  (Rist Advice Letter, No. A-04- 187.) However, Sections 87401 and 87402 do not restrict your ability to participate in new proceedings.  “The permanent ban does not apply to a ‘new’ proceeding even in cases where the new proceeding is related to or grows out of a prior proceeding in which the official had participated. A ‘new’ proceeding not subject to the permanent ban typically involves different parties, a different subject matter, or different factual issues from those considered in previous proceedings.”  (Rist, supra.)  New contracts with the employee’s former agency in which the former employee did not participate are considered new proceedings.  (Leslie Advice Letter, No. I-89-649.)  A new contract is one that is based on new consideration and new terms, even if it involves the same parties.  (Ferber Advice Letter, No. I-99-104; Anderson Advice Letter, No. A-98-159.)  In addition, the application, drafting, and awarding of a contract, license, or approval is considered to be a proceeding separate from the monitoring and performance of the contract, license, or approval.  (Anderson, supra; Blonien Advice Letter, No. A-89-463.)


You state that your firm is competing for a contract with the City of Victorville to provide professional engineering and management services on the High Desert Corridor project. You worked on the High Desert Corridor project while employed by the California Department of Transportation. You expect that Caltrans will assist in the selection process.

The request for proposals will lead to a new contract. Although you worked on the “High Desert Corridor” project during your state agency employment, the new contract constitutes a new proceeding. As explained above, the permanent ban does not restrict you from working on new proceedings, even where the factual scenario and parties are similar.   

I have enclosed a copy of the Commission’s fact sheet on post-employment restrictions for your information. If you have any other questions regarding this matter, please contact me at (916) 322-5660.

If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely, 


Scott Hallabrin

General Counsel

By:
Amber Maltbie

Legal Intern, Legal Division

� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated. 





