March 16, 2010
James R. Sutton

The Sutton Law Firm

150 Post Street, Suite 405

San Francisco, CA  94108

Re:
Your Request for Informal Assistance

Our File No.  I-10-018
Dear Mr. Sutton:

This letter responds to your request for advice regarding the campaign provisions of the Political Reform Act (the “Act”).
  Since you seek general advice rather than advice on a specific committee or transaction, we provide you with informal assistance.
  This letter should not be construed as advice on conduct that may already have taken place.  Finally, our response is based on the facts as presented.  The Commission does not act as a finder of fact in its advice giving capacity.  (In re Ogelsby (1975) 1 FPPC Ops. 71.)   
FACTS


The facts you provided relating to your specific questions are included in the Questions and Answers section below; the general facts are presented here.  Your law firm represents numerous political committees (“PACs”) which are sponsored by local trade associations (501(c)(6) nonprofit organizations) which are involved in elections on the city, district, county and state level.  

You note that although each trade association sets up and operates its PAC slightly differently, they are all run by a committee comprised of members of the trade association, with staff of the trade association providing fundraising and other administrative support.  Some of the PACs pay your legal fees (for preparing campaign reports and providing on-going legal advice) directly from PAC funds, while some of the trade association sponsors pay your legal fees.  The PACs generally focus on elections in the city or county which corresponds to the geographic boundary for the trade association’s membership, though all of them will support state candidates from time to time, often when a city councilperson or county supervisor from their jurisdiction runs for state office.  


The trade association PACs you describe raise their funds through a combination of membership dues and one or more annual fundraising events, so that their revenue stream remains relatively the same from year to year.  The amount of contributions and independent expenditures which they make, and whether they spend their money on city, district, county or state elections, varies from year to year, depending both on whether any regular or special elections occur in their jurisdiction, and whether they have an interest in supporting or opposing any of the candidates or ballot measures in these elections.  


You state that these local trade association PACs have struggled with complying with new Regulation 18247.5 since it was enacted last March, and are frustrated by the amount of time and legal fees they have had to spend in order to determine where they are supposed to file their campaign reports.  

In response to comments received, FPPC staff plans to hold an interested persons meeting on Regulation 18247.5 and propose some modifications to the primarily formed/general purpose committee regulation to make the determination of type of committee and where to file easier, while retaining the guidance provided by the regulation.  
QUESTIONS AND ANSWERS

1.  Post-election qualification as primarily-formed committee.

Your first question involves a ballot measure PAC and a candidate PAC sponsored by a local trade association whose members are all located in a single county.  These PACs have been involved in numerous county-level elections over the years, and have always viewed themselves as general purpose recipient committees, and so indicated on their Statements of Organization.  However, under Regulation 18247.5’s calculation methods and time periods, these PACs evidently qualify as primarily-formed.  

a.  Ballot Measure PAC.  The county ballot measure PAC spent very little money at all in 2008 and most of 2009, making two small contributions to two county ballot measure committees, through September 2009.  In the fall of 2009, however, a measure qualified for the county ballot which could have greatly impacted the trade association’s members, so the PAC decided to oppose the measure, and ultimately spent a significant amount of money both making contributions to the committee set up to oppose the measure, and also making independent expenditures in opposition to the measure.  It made all of these contributions and independent expenditures in October and November 2009, which ultimately amounted to approximately 80 percent of the money which it spent in total in 2008 and 2009.  

As of September 30, 2009, this PAC qualified as a general purpose recipient committee, because it had not spent 70 percent or more of its funds on any ballot measure, or group of measures on the same ballot based on its activity in 2008 and 2009 (i.e., the current two-year period under subsection (c)(1)(A) of the regulation, or its activity between April 2007 and April 2009, the preceding 24 months, under (c)(1)(B)).  In fact, its expenditures relating to any specific measure or group of measures on the same ballot never totaled even 50 percent of its expenditures during any quarter in 2007 or 2008, or up to the fourth quarter of 2009.

Pursuant to subsection (c)(1)(B), the PAC reviewed its expenditures after the close of the fourth quarter of 2009, and determined that it had qualified as “primarily formed” to oppose the county ballot measure because it had spent more than 70 percent of its funds on the ballot measure, during both the current two-year period and the twenty four months preceding the quarter (and in fact spent 100 percent of its funds during the fourth quarter opposing the ballot measure).  

Is the PAC legally required to amend its Statement of Organization to indicate that it is primarily formed to oppose this county measure, even though the election is over and the PAC will not spend any more funds opposing the measure?  
No, in this situation the trade association PAC about which you inquire whose quarterly calculation under Regulation 18247.5 reached 70 percent for a single measure on the ballot only after the election was over, does not have to change its filing status.  The Act requires stricter disclosure before an election from primarily formed committees than from general purpose committees.  As you observed, local primarily-formed committees are supposed to refer to the ballot measure in their names (Section 84102(d)), file pre-election reports before the election including the ballot measure (Section 84200.5), and file 24-hour reports during the 16 days immediately preceding the election if they receive contributions of $1,000 or more (Section 84203).  Changing the committee’s status to primarily formed for a measure after the election for the measure is over does not serve the purpose of obtaining this disclosure.  An issue staff will examine in connection with the primarily formed committee regulation is making it more prospective so that a committee such as this would have changed to primarily formed for the measure before the election.  
b.  Candidate PAC.  The county candidate PAC also spent very little money in 2008 and most of 2009, contributing a total of $2,000 to candidates for a county political party central committee and $500 to a county supervisor candidate before the June 2008 election.  In early 2009, the PAC decided to contribute $6,000 to a state-level candidate (who is currently on the county board of supervisors), so that several members of the trade association could attend a large fundraising event for this candidate.  Later that year, this state-level candidate decided to withdraw from the race.  


Under either calculation method in regulation 18247.5, the candidate PAC has spent 70 percent of its funds on this state level candidate, thereby qualifying as primarily-formed to support this candidate. Is the PAC legally required to amend its Statement of Organization to indicate that it is primarily formed to support this candidate, even though the candidate is no longer running for this office?  

In this situation you describe the county candidate PAC had very low activity in its amount of contributions.  In 2008, the PAC contributed $2,000 county political party central committee candidates and $500 to a county supervisor candidate.  Then in early 2009, the PAC contributed $6,000 to a state-level candidate who subsequently withdrew from the race.  In this case, under Regulation 18247.5, the one $6,000 contribution to the state candidate’s committee would turn this county candidate PAC into a primarily formed committee because it is the only activity the committee has.  The impact of a single contribution is magnified and may not provide a wholly accurate reflection of the committee’s activity in this case, because the committee had such low activity.  
Regulation 18247.5(e) currently provides that when a committee has no activity it may retain its existing status.  Staff will examine expanding this provision to cover committees with low activity, because several examples have arisen where a relatively inactive committee makes one or two contributions that constitute the only activity in the time period and thus unnecessarily change the committee’s type or jurisdiction.  Similarly, in the situation you describe where the committee has had minimal activity, the quarterly calculation reached 70 percent for a single candidate after the election, and the candidate had previously withdrawn from the race, the PAC is not required to change its filing status from a general purpose to a primarily formed committee.  

2.  Multiple changes in filing status in one calendar year.  

Another PAC had qualified as a city general purpose recipient committee since its inception in 1999, filing reports with the city clerk (which began requiring electronic filing a few years ago), because all of the members of its trade association sponsor were located in that city, and because the mission statement of the trade association focused exclusively on that city, as well as the fact that at least half of its expenditures during any calendar year related to city elections (with the remainder relating to elections in the county or state legislative districts which encompass the city.)  


When the PAC reviewed its expenditures after the regulation was enacted in March 2009, however, it determined that it qualified as a state PAC, because approximately 30 percent of its expenditures between April 2007 and April 2009 related to state legislative races and another 30 percent related to county-level elections, and because approximately 55 percent of its expenditures for the two-year period of 2008-2009 related to state legislative races (because the only election it decided to become involved in during 2008 was for state legislative candidates).


Pursuant to Regulation 18247.5, the PAC therefore amended its Statement of Organization and began filing reports with the Secretary of State in April 2009, though it continued to file copies with the city clerk, pursuant to Section 84215(g).  Because neither the city nor the state held an election in 2009, it did not spend any money on elections in these jurisdictions in 2009; however, the county held a special election in the fall of 2009, and the PAC decided to make an independent expenditure relating to a candidate on this county ballot.  When it reviewed its expenditures after the close of the fourth quarter of 2009, it determined that its county-level expenditures had reached 50 percent, calculated under either the current two-year period or prior two-year formulas.  It therefore amended its Statement of Organization again earlier this month, and will file its year-end report with the county registrar (which does not require electronic filing), and will not file a copy of its year-end report with the Secretary of State or city clerk pursuant to Section 84215.


The PAC has two concerns with how the new regulation impacts its filing obligations.  First, it is very concerned that its reports will no longer be filed with the city clerk, where the public and the press are most likely to go look for information regarding the PAC, and that its reports will no longer be available on-line.  Second the PAC does not believe that it should have to spend so much time and expense making the quarterly calculations required by the new regulation, amending its Statement of Organization, and researching state, county and city law in order to determine exactly how and when to file its reports, especially in light of the fact that no one had ever questioned the propriety of the PAC simply filing its reports with the city clerk for the last 10 years.  The PAC is also concerned that this frequent change in filing status will cause confusion among its members, the press, the candidates it supports, as well as the city, county and state filing officers.  Finally, you are very concerned that you are signing a report, under the penalty of perjury, stating that the PAC is a county of state PAC, when the PAC is sponsored by a trade association connected to a city, whose mission statement focuses on that city, and which filed reports as a city PAC for several years.  You propose as a solution to these concerns having this PAC file reports with all three filing officers:  the city clerk, the county registrar and the Secretary of State (paper versions with the county, and both paper and electronic versions with the city and state).  
The Act groups general purpose committees into state, county or city committees.  Section 82027.5 of the Act defines the term “general purpose committee” as follows:

“(a)  ‘General purpose committee’ means all committees pursuant to subdivision (b) or (c) of Section 82013, and any committee pursuant to subdivision (a) of Section 82013 which is formed or exists primarily to support or oppose more than one candidate or ballot measure, except as provided in Section 82047.5 [defining primarily formed committee].  

“(b)  A ‘state general purpose committee’ is a political party committee, as defined in Section 85205, or a committee to support or oppose candidates or measures voted on in a state election, or in more than one county.

“(c)  A ‘county general purpose committee’ is a committee to support or oppose candidates or measures voted on in only one county, or in more than one jurisdiction within one county.

“(d)  A ‘city general purpose committee’ is a committee to support or oppose candidates or measures voted on in only one city.”  

Interpreting this statute, Regulation 18247.5 provides that a general purpose committee will be considered a state, county or city committee based on the jurisdiction where more than 50 percent of its campaign contributions and expenditures are made.  For example, if more than 50 percent of a committee’s contributions and expenditures are at the state level, it is a state general purpose committee.  If more than 50 percent of a committee’s contributions and expenditures are at the county level, it is a county committee.  And if more than 50 percent of a committee’s activity is at the city level, it is a city committee.    

You have expressed concern in the past that because San Francisco’s contribution limits are low and state limits are higher, if a city PAC makes a contribution to several state legislators, it can become a state committee.  However, if more than 50 percent of a “city” PAC’s contributions and expenditures are on state candidates, it is reasonable for that PAC to change to a state committee.  

             The general purpose committee portion of the regulation provides that a committee files in the jurisdiction, whether state, county, or city, where more than 50 percent of its activity is located.  This is a straightforward rule that provides good guidance on filing location for PACs, other recipient committees, and major donors.  Most committees do not change jurisdictions frequently under this rule.  It an anomalous situation in which a committee would change filing jurisdictions several times in a year. 

If the PAC you describe believes it is in a unique situation and it chooses to file reports with multiple filing officers, it certainly is free to do so.
  However, this is not required by the Act or Regulation 18247.5.  The goal of the regulation is to provide guidance on where to file.  In response to this concern, however, staff will explore at the interested persons meeting whether a committee should determine the jurisdiction in which more than fifty percent of its activity is located twice a year, at the semi-annual and year-end filing dates, rather than quarterly as the regulation currently requires.  

3.  Continuing to file reports with filing officer after changing filing status.  
As mentioned above, one PAC started 2009 as a city PAC, qualified as a state PAC after the first quarter and then qualified as a county PAC after the fourth quarter.  You would like to confirm where the PAC was supposed to file its mid-year and year-end reports based on these facts.  More specifically you would like to confirm that the PAC was required to file its mid-year report with the Secretary of State and the city clerk, and that the PAC should file its year-end report with the county registrar only, and need not file a copy of its year-end report with the Secretary of State or city clerk, because the filing deadline for the year-end report falls outside the calendar year in which it changed filing status, and because Section 84215(g) only requires PACS to continue to file reports with their original filing officer when they are city or county PACs which qualify as state PAC during the calendar year, but not when they are state PACs which qualify as city or county PACs during the calendar year.  

Under the facts presented, we concur with the stated filings.  With respect to continuing to file statements, Section 84215(g) requires that if a committee starts a year filing with a city or county clerk, the committee must continue to file copies of its campaign statements there for the rest of the calendar year.  Section 84215(g) states:

“(g)  If a committee is required to file campaign statements required by Section 84200 [semi-annual] or 84200.5 [pre-election] in places designated in subdivisions (d) and (e) [with a county or city], it shall continue to file these statements in those places, in addition to any other places required by this title, until the end of the calendar year.”     

Thus, if a majority of a city general purpose committee’s political activity shifts to the state level, and the committee becomes a state general purpose committee under Regulation 18427.5, the committee shall amend its statement of organization to be a state general purpose committee and it will start filing its campaign statements with the Secretary of State.  Under Section 84215(g), however, if the committee was required to file a campaign statement with the city in a calendar year, in addition to filing with the Secretary of State, it shall also keep filing a copy of its campaign statement with the city until December 31 of that year.  

Following the language of the statute, we interpret Section 84215(g) based on the date of a committee’s filing with the county officer or city clerk, rather than the period covered by the report.  (Miller Advice Letter, No. A-10-016.)  For example, a city committee that changed to a state committee in June would be required to file its semi-annual statement due July 31 with the Secretary of State, and a copy of its statement with the city under Section 84215(g).  This committee would not file its next semi-annual statement due January 31 (in the subsequent calendar year) with the city because it has changed to a state committee.  Taking another example, a city committee that filed its year end-report due January 31 with the city, but later that year changed to a state general purpose committee must file its original statement and a copy with the Secretary of State, and must continue to file a copy with the city of any statement filed through December 31.  

	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Regulation 18329(c).)   


�  On its Statement of Organization, the PAC should state whether it is a city, county, or state PAC as determined by where more than 50 percent of its activity has been pursuant to Regulation 18247.5. 





