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April 6, 2010
Linda A. Nemeroff

District Secretary 
Alameda-Contra Costa Transit District 

1600 Franklin Street

Oakland, California 94612

Re:
Your Request for Advice 

Our File No.  A-10-033
Dear Ms. Nemeroff:
This letter responds to your request for advice on behalf of the Alameda-Contra Costa Transit District’s Policy Steering Committee regarding the conflict-of-interest code provisions of the Political Reform Act (the “Act”).
  
QUESTION

Is the Alameda-Contra Costa Transit District’s Policy Steering Committee a government agency for purposes of the Political Reform Act, and thus required to create and maintain a conflict-of-interest code?
CONCLUSION


Yes, the Alameda-Contra Costa Transit District’s Policy Steering Committee is a government agency for purposes of the Political Reform Act and therefore, must develop and maintain a conflict-of-interest code.  
FACTS


The Alameda-Contra Costa Transit District (“AC Transit”) is a multi-county government agency that oversees operation of the AC Transit public transportation system.  In June of 1999, the District’s Board of Director’s (“Board”) moved to create the “Major Investment Study Policy Steering Committee,” now called the Policy Steering Committee (“PSC”).  The PSC is composed exclusively of elected officials as voting members.  Voting members of the PSC include: three members of the AC Transit Board Major Investment Study Subcommittee, the Mayor of Berkeley or his or her representative, the City of Berkeley Congestion Management Agency (“CMA”) board member, the Mayor of Oakland or his or her representative, the City of Oakland CMA board member, Mayor of San Leandro or his or her representative, the City of San Leandro CMA board member, an Alameda County Supervisor,  and a member of the Metropolitan Transportation Commission.  If a voting member of the PSC elects to send a representative to serve on the PSC in his or her place that representative must be an elected official.  Members who are invited to become a part of the PSC in a non-voting capacity include bay area representatives such as state senators, state assembly members, and members of the United States Congress.

In the past, the PSC has had scattered periods of activity.  Recently the PSC has begun to have more regular public meetings and has always complied with the procedures set forth in the Brown Act.  The PSC’s main purpose is to research and assess public transit routes and needs for the cities where the AC Transit system operates.  The PSC functions somewhat like a research arm of the AC Transit and conducts activities that are within the parameters that the AC Transit is authorized by law to perform.  The PSC makes recommendations to the District’s Board of Directors after conducting research in the communities in which the AC Transit operates.  The PSC must seek approval from the AC Transit Board of Directors for all of its activities and uses the AC Transit’s staff to assist in its functions.  The recommendations made by the PSC are highly influential in the Board of Directors decision-making process and are regularly followed.  The PSC is entirely funded with public funds.  
ANALYSIS


Section 87300 of the Act requires every agency to adopt and promulgate a conflict-of-interest code.  In the Siegel opinion, the Commission developed an analytical framework to determine if an entity is a governmental agency for purposes of the Act.  (In re Siegel (1977) 3 FPPC Ops. 62)  The four criteria listed in Siegel are:


1. 
Did the impetus for formation of the entity originate with a government 


entity?

2. 
Is the entity substantially funded by, or is its primary source of funds, a 


government agency?


3.
Is one of the principal purposes for which the entity is formed to provide 


services or undertake obligations that public agencies are legally 



authorized to perform and which in fact, they traditionally have 



performed?


4. 
Is the entity treated as a public entity by other statutory provisions? 


Starting with the first Siegel criterion, the impetus for formation of the PSC began by action of the AC Transit Board of Directors, a government agency.  Generally, the first criterion is met where an entity is created by statute or ordnance or by some official action of another government agency.  (Maas Advice Letter, No. A-98-261; Moser Advice Letter, No. A-97-400a.)  Therefore, because the impetus for formation of the PSC began with the AC Transit Board of Directors, a government agency, through an official action, the first Siegel criterion has been met. 

The second Siegel criterion addresses receipt of government funding.  The PSC is entirely funded with government money and its staff are government employees. Therefore, the second Siegel criterion has been met because the PSC receives a substantial amount of funding from the government. 

Looking to the third of the Siegel criteria, it is clear that the PSC performs functions that public agencies are authorized to perform and, in fact, traditionally have performed.  The PSC performs actions related to making decisions about the operations and functions of a public transportation system.  Public transportation is a function that public agencies traditionally have performed and are authorized to perform.  Therefore, because the PSC performs a function that public agencies are authorized to perform and traditionally have performed the third Siegel criterion has been met. 

The fourth criterion under the Siegel analysis is whether or not the entity in question is treated as a public entity by other laws.  The PSC functions somewhat like a research arm of the AC Transit and conducts activities that are within the parameters that the AC Transit is authorized by law to perform.  Your facts indicate that the PSC has determined that the Ralph M. Brown Act (open meeting laws) applies to its board meetings.  Because the PSC follows the open meeting laws and is therefore treated as a public entity in this respect, the fourth criterion of the Siegel analysis has also been met. (Kranitz Advice Letter, No. A-03-204; Stark, supra; Alperin Advice Letter, No. A-95-118.)  



It is not necessary that all four of the Siegel criteria be satisfied for an entity to be considered a local government agency.  (In re Vonk (1981) 6 FPPC Ops. 1; O’Shea Advice Letter, No. A-91-570.)  It is only necessary that the entity satisfy enough of the four criteria for its overall character to correspond to that of a local government agency.  (Rasiah Advice Letter, No. A-01-020.)   In this case, all four criterion of the Siegel analysis have been satisfied, and the PSC should be treated as if it were a governmental agency for purposes of the Act.  Thus the PSC is required to maintain a conflict-of-interest code.  

Section 87302 requires that every conflict-of-interest code only specifically enumerate the positions within the agency that involve the making or participation in the making of decisions that may foreseeably have a material effect on any financial interest.  Thus, those persons who do not make or participate in making decisions (such as clerical employees or members who purely serve in an advisory capacity) where recommendations are not regularly followed by the of Directors would not be designated in the code, and those who make and participate in a limited scope of decisions (such as IT staff) might have narrowly tailored disclosure obligations in the code fit to their decisionmaking authority.

If you have other questions on this matter, please contact me at (916) 322-5660.


Sincerely, 


Scott Hallabrin


General Counsel

By:
Sukhi K. Brar 

Counsel, Legal Division
SKB:jgl
	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





