This letter SUPERSEDES Carvalho Advice Letters Nos., A-02-293; A-02-294; and A-02-314

April 6, 2010
M. Lois Bobak
Woodruff, Spradlin & Smart
555 Anton Boulevard, Suite 1200

Costa Mesa, California 92626-7670
RE:  Your Request for Advice
         Our File No. A-10-036
Dear Ms. Bobak:

This letter responds to your request for advice on behalf of Yorba Linda City Councilmember Jan Horton regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”) 
 and is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Additionally, we base our advice solely on the provisions of the Act and do not address the applicability, if any, of other conflict-of-interest laws, such as common law conflict of interest or Government Code Section 1090.

QUESTIONS

1.  May Councilmember Horton participate in the city council and/or redevelopment agency’s consideration of the zoning and/or possible development of the Lakeview/Altrudy Property for residential uses, a fire station, and/or commercial uses?

2.  May Councilmember Horton participate in the city council and/or redevelopment agency’s consideration of the zoning and/or possible development of the Stater Bros site for the same or other uses?
CONCLUSIONS

1. & 2.  No.  Because Councilmember Horton’s real property is located within 500 feet of each of the properties that is the subject of the governmental decision, she is presumed to have a conflict of interest in participating in the governmental decisions.  You have not provided sufficient facts to rebut that presumption.

FACTS

The Yorba Linda City Council serves as the Board of Directors of the Yorba Linda Redevelopment Agency.  Councilmember Horton and her family own a home located at 4791 Cedar Avenue in the City of Yorba Linda (the “City”).  The City has a redevelopment project area that encompasses most of the City’s downtown area.  Councilmember Horton’s family home is located outside of, but immediately adjacent to, one corner of the northwest portion of the redevelopment project area.  The City also has a Town Center Master Plan.  The area covered by that plan overlaps much of the redevelopment project area.  The City is currently developing a Specific Plan for the Town Center.  That plan will contain the zoning and development standards for the properties covered by the plan.
Portions of two parcels of property located within the area covered by the Specific Plan are within 500 feet of Councilmember Horton’s home.  The first is an undeveloped parcel commonly referred to as the “Lakeview/Altrudy Property.”  The property is being considered for possible development with residential uses, a new fire station, commercial uses, or some combination thereof.  The second property is a portion of a larger lot presently improved with a “Stater Bros.” grocery store.  Possible redevelopment of the Stater Bros. building could range from a relatively simple remodel of the building to a complete teardown and reconstruction.  Only commercial uses are being considered for this site.

Within the next several months, the city council/redevelopment board will consider possible development/redevelopment if the Lakeview/Altrudy Property and/or the Stater Bros. site.  These discussions may take place in the context of broader discussions regarding the Town Center Specific Plan.  The discussions could range from consideration of preferred uses once zoning designations are selected.

Councilmember Horton has retained a professional appraiser to undertake an analysis of the possible impacts of development or redevelopment of the Lakeview/Altrudy Property and/or the Stater Bros. site on her home.  The written appraisals conclude that the possible development/redevelopment will not have any positive or negative impact.  You have provided a copy of both the appraisal relating to the Lakeview/Altrudy Property as well as the appraisal relating to the Stater Bros. site. 
Potential Conflict of Interest

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.
Steps 1 & 2:  Is Councilmember Horton A Public Official Making, Participating in Making, or Influencing a Governmental Decision?

As a city councilmember/redevelopment agency director, Councilmember Horton is a public official under the Act.  (Section 82048.)  Consequently, she may not make, participate in making, or otherwise use her official position to influence any decisions that will have a reasonably foreseeable material financial effect on any of her economic interests.  Because Councilmember Horton will be called upon to consider proposed projects before the city council, she will be making, participating in making, or otherwise using her official position to influence a governmental decision.
 
Step 3:  Does Councilmember Horton Have a Potentially Disqualifying Economic Interest?

A public official has a financial interest in a decision within the meaning of Section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests, including:
· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); Regulation 18703.1(b).)
· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more. (Section 87103(b); Regulation 18703.2.)
· An economic interest in any source of income, including promised income, aggregating $500 or more within 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.)

· An economic interest in any source of gifts to him or her if the gifts aggregate to $420 or more within 12 months prior to the decision. (Section 87103(e); Regulation 18703.4.)

· An economic interest in his or her personal finances, including those of his or her immediate family ─ this is the “personal financial effects” rule.  (Section 87103; Regulation 18703.5.)
You have indicated that Councilmember Horton has a real property economic interest in her home.  You have not provided any information with respect to any other economic interest.  Accordingly, our analysis is limited to Councilmember Horton’s economic interest in her home.
Step 4:  Is The Economic Interest Directly or Indirectly Involved in the Governmental Decision?


“In order to determine if a governmental decision’s reasonably foreseeable financial effect on a given economic interest is material, it must first be determined if the official’s economic interest is directly involved or indirectly involved in the governmental decision.” (Regulation 18704(a).)  For governmental decisions that affect real property interests, the standards set forth in regulation 18704.2 apply.  (Regulation 18704(a)(2).)  For governmental decisions that affect business entities, the standards set forth in regulation 18704.1 apply.  (Regulation 18704(a)(1).)

Real Property:

Regulation 18704.2(a) states, in pertinent part: 
“(a) Real property in which a public official has an economic interest is directly involved in a governmental decision if any of the following apply: 
“(1) The real property in which the official has an interest, or any part of that real property, is located within 500 feet of the boundaries (or the proposed boundaries) of the property [that] is the subject of the governmental decision.”

You have indicated that the lot on which Councilmember Horton’s home is located is fewer than 500 feet from each of the properties that will be the subject of the governmental decisions.  Therefore, because the areas are located within 500 feet of her home, the real property is directly involved in the governmental decisions.
Step 5:  Materiality Standard

A conflict of interest arises only when the reasonably foreseeable financial effect of a governmental decision on a public official’s economic interest is material.  (Regulation 18700(a).)  For directly involved real property, Regulation 18705.2(a)(1) provides that the financial effect of a governmental decision on real property is presumed to be material.

“The presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the real property.”  (Regulation 18705.2(a)(1). (Emphasis added.)

Under this rule, the financial effect of the decision is material even if it has only a one penny effect.  This is known as the “one-penny rule.”  In order to rebut the presumption, the official must establish that the decision would not affect his or her property’s value by even one cent.
You have submitted two appraisal reports that purport to establish that the presumption will be rebutted.  The reports conclude, respectively, that the “possible development of the ‘Lakeview/Altrudy Property’” and the “possible redevelopment/remodeling of ‘the Stater Brothers Shopping Center’ will have no effect, negative or positive, on [Councilmember Horton’s real property].” (Emphasis added.) 
The appraisal reports are each, in substantive part, prepared on a standard URAR
 form commonly used for home sales financing, including the grid portion that forms the basis for the sales comparison approach to value, which selects three “comparable sales” in order to measure the market value of the subject property.  Each report even states that the “intended use of this appraisal report is for the lender/client to evaluate the property that is the subject of this appraisal for a mortgage finance transaction.” (Page 4 of URAR form under “Intended Use.”)  The appraisal also states that it included a complete visual inspection of the exterior and interior of the Horton property and apparently includes photographs
 of the Horton property, including the pool, as well as the comparables used.  The property is valued at $810,000.  No explanation is given to explain why the appraiser needed to perform an interior inspection of the Horton property or provide information on sales of properties located more than 500 feet from the boundaries of the property that is the subject of the governmental decision or why any of the information contained in the URAR is relevant for any purpose other than to establish the market value of the Horton property, which is not at issue here.
A “Supplemental Addendum” is attached to each URAR, which apparently attempts to address the issue herein.  Here the appraiser states that the purpose of the appraisal is “[t]o determine if the development of the Lakeview/Altrudy property into residential properties, a fire station, commercial properties or a combination of the three [or “the redevelopment/remodeling … of the site known as the Stater Brothers Shopping Center”] will have any effect, positive or negative, on [Councilmember Horton’s real property].” 

To make this determination, the appraiser then appears to list three “factors determining the impact of the development/redevelopment [of the properties that are the subject of the governmental decisions on Councilmember Horton’s real property].”  Presumably, these are the only factors looked at by the appraiser to make his determination
 that the development/redevelopment of the properties that are the subject of the governmental decision will have “no effect, negative or positive, on Councilmember Horton’s real property.”  The factors examined are: will the governmental decisions relating to the development/redevelopment of the properties (1) affect the development, (2) affect the use, or (3) result in a change to the character of the neighborhood of Councilmember Horton’s real property. 
These same factors appear in Regulation 18705.2(b)(1), which provides the materiality standard for indirectly involved real property interest and certain factors that may be used to rebut that presumption.  The regulation provides:
“(b) Indirectly involved real property interests.

“(1) Real property, other than leaseholds. The financial effect of a governmental decision on real property which is indirectly involved in the governmental decision is presumed not to be material. This presumption may be rebutted by proof that there are specific circumstances regarding the governmental decision, its financial effect, and the nature of the real property in which the public official has an economic interest, which make it reasonably foreseeable that the decision will have a material financial effect on the real property in which the public official has an interest. Examples of specific circumstances that will be considered include, but are not limited to, circumstances where the decision affects: 

“(A) The development potential or income producing potential of the real property in which the official has an economic interest;

“(B) The use of the real property in which the official has an economic interest; 

� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


� If a public official’s office is listed in section 87200 (“87200 filers” include planning commission members) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5(b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5, subdivisions (c) and (d) apply.  (Section 87105.)


� If a public official’s economic interest in not directly involved in a governmental decision, it is considered “indirectly involved.” (Regulation 18704(a).)


� Uniform Residential Appraisal Report





� The copies of what appear to be photographs that were provided to us are indistinguishable.





� The appraisal reports are essentially identical except that one refers to the development of the Lakeview/Altrudy Property and the other the redevelopment of the Stater Brother Shopping Center.  For purposes of simplification in our further analysis, we will refer to the two different properties collectively as the development/redevelopment of the properties that are the subject of the governmental decisions.


� At least as far as what is contained in the reports; no other analysis being provided.





