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February 24, 2010
Richard J. Chiurazzi
Law Office 

8861 Williamson Dr., Suite 10

Elk Grove, CA 95624

Re:
Your Request for Advice


Our File No.  A-10-037
Dear Mr. Chiurazzi:

This letter responds to your request for advice on behalf of Vivien Spicer-Johnson regarding conflict-of-interest provisions of the Political Reform Act (the “Act”).
  We base this letter on the facts presented. The Fair Political Practices Commission (“the Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)
Please note that our advice is based solely on the provisions of the Act. We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.
QUESTION

Does Water District Board member Vivien Spicer-Johnson have a disqualifying conflict of interest that would preclude her from participating in a Board decision to purchase a parcel of property based on a relative’s owning that property?

CONCLUSION


No.  Ms. Spicer-Johnson does not have a disqualifying conflict of interest under the Act because she does not have an economic interest in the property holdings of her father’s first cousin.

FACTS

You are general counsel for the Rio Linda/Elverta Community Water District (the “District”); you write on behalf of elected Boardmember Vivien Spicer-Johnson.  The District’s Board will consider purchasing a parcel of land from a Mr. Dewey Penick.  
Mr. Penick is Ms. Spicer-Johnson’s father’s first cousin.
Ms. Spicer-Johnson has no business or financial relationship to Mr. Penick; she is not named in his will; she has no other interest in his property.  Ms. Spicer-Johnson and Mr. Penick see each other at an annual family function.

ANALYSIS

Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest. A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted an eight-step standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.

Step One: Is District Boardmember Spicer-Johnson  a “public official?”
The conflict-of-interest provisions of the Act only apply to “public officials.” (Section 87100.)  Public officials include members of committees, boards or commissions with decision-making authority.  (Regulation 18701(a)(1).)  Officials of all special purpose districts are also included under the provisions of the rule. As a member of the District, Ms. Spicer-Johnson is a public official under the Act.
Step Two: Is Ms. Spicer-Johnson making, participating in making, or influencing a governmental decision?

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency. (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant intervening substantive review, the official negotiates, advises, or makes recommendations to the decision-maker regarding the governmental decision.  (Regulation 18702.2.)  Ms. Spicer-Johnson will be participating in a governmental decision when she votes on whether to purchase the parcel of land in question.  
Step Three: What are Ms. Spicer-Johnson’s economic interests?

Section 87103 provides that a public official has a “financial interest” in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the official’s economic interests, described as follows:

· An economic interest in a business entity in which he or she has a direct or indirect investment of $ 2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); Regulation 18703.1(b).)

· An economic interest in real property in which he or she has a direct or indirect interest of $ 2,000 or more.  (Section 87103(b); Regulation 18703.2.)

· An economic interest in a source of income, including promised income, which aggregates to $ 500 or more within 12 months prior to the decision. (Section 87103(c); Regulation 18703.3.)

· An economic interest in a source of gifts to him or her if the gifts aggregate to $ 420 or more within 12 months prior to the decision. (Section 87103(e); Regulation 18703.4.)

· An economic interest in his or her personal finances, including those of his or her immediate family. This is known as the “personal financial effects” rule. (Section 87103; Regulation 18703.5.)

Under the facts provided, the only question presented is whether Ms. Spicer-Johnson has an economic interest in the property that her father’s first cousin owns.  The Act defines “Interest in Real Property” as:

“‘Interest in real property’ includes any leasehold, beneficial or ownership interest or an option to acquire such an interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family if the fair market value of the interest is two thousand dollars ($2,000) or more. Interests in real property of an individual includes a pro rata share of interests in real property of any business entity or trust in which the individual or immediate family owns, directly, indirectly or beneficially, a 10-percent interest or greater.”
(Section 82033.)  Additionally, the Act defines “Immediate Family” as the official’s “spouse and dependent children.”  (Section 82029.)  Read together, these statutes provide that Ms. Spicer-Johnson does not have an economic interest in her father’s first cousin’s real property.  

As you have not provided any facts that would suggest Ms. Spicer-Johnson has an identifiable economic interest that would disqualify her from participating in the Board’s decision regarding purchasing a parcel of property, we will not continue the eight-step analysis.  
If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely, 


Scott Hallabrin

General Counsel

By:
Heather M. Rowan

Counsel, Legal Division
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	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





