April 8, 2010
George Amo
General Manager

Greenstone Country Community Services District
3451 Stagecoach Road
Placerville, California 95667
RE:  Your Request for Informal Assistance
         Our File No. I-10-042
Dear Mr. Amo:

This letter responds to your request for advice on behalf of two board members of the Greenstone Community Services District regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”) 
 and is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Additionally, we base our advice solely on the provisions of the Act and do not address the applicability, if any, of other conflict-of-interest laws, such as common law conflict of interest, Government Code Section 1090, or the incompatible offices provisions of Government Code Section1099.  Because you seek general information, we are treating this as a request for informal assistance.

QUESTION


Can a boardmember who sits on both the Greenstone homeowner’s association board, a nonprofit association, and the Greenstone Country Community Services District participate and vote in governmental decisions to allocate funds to the homeowners’ board?
CONCLUSION


Yes.  A boardmember may participate and vote in governmental decisions to allocate funds to the homeowners’ board on behalf of the community services district so long as the decision does not have a reasonably foreseeable material financial effect on any of the boardmembers’ economic interest as discussed below. 

FACTS


You are the General Manager of the Greenstone Country Community Services District (the “GCCSD”), a Local Area Formation Commission (LAFCO).  Two of the GCCSD board members also sit as board members for the Greenstone Country Homeowners Association (“GCHA”), a nonprofit organization.  Members of the GCCSD are elected by the residents of Greenstone Country
 (the “Community”) and the members must reside in the Community to serve on the GCCSD board.  The jurisdiction of the GCCSD does not extend beyond the Community.

A percentage of the property taxes collected within the Community go to fund the GCCSD, along with a special assessment of $100 per year per improved parcel.  By its charter GCCSD funds, through the homeowners association, the upkeep of riding and walking trails, parks, lakes, dams, and further provides funds for security within the Community.  For example, the GCCSD is currently considering an allocation to the homeowners association of $122,000 to upgrade its walking and riding trails.  These trails run throughout the Community and service all of the properties located within.

You have indicated that money provided to the homeowners association for these projects will have an effect on property values within the Community.

Potential Conflict of Interest

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.
Steps 1 & 2:  Are GCCSD Boardmembers  Public Officials Making, Participating in Making, or Influencing a Governmental Decision?

A GCCSD boardmember is a public official under the Act.  (Section 82048.)  Consequently, members may not make, participate in making, or otherwise use their official position to influence any decisions that will have a reasonably foreseeable material financial effect on any of their economic interests.  Because boardmembers will be called upon to consider proposed decisions before the GCCSD, they will be making, participating in making, or otherwise using their official position to influence a governmental decision. 
Step 3:  Does the Boardmembers Have a Potentially Disqualifying Economic Interest?

A public official has a financial interest in a decision within the meaning of Section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests, including:
· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); Regulation 18703.1(b).)
· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more. (Section 87103(b); Regulation 18703.2.)
· An economic interest in any source of income, including promised income, aggregating $500 or more within 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.)

· An economic interest in any source of gifts to him or her if the gifts aggregate to $420 or more within 12 months prior to the decision. (Section 87103(e); Regulation 18703.4.)

· An economic interest in his or her personal finances, including those of his or her immediate family ─ this is the “personal financial effects” rule.  (Section 87103; Regulation 18703.5.)
You have indicated that each boardmember owns his or her own home within the Community.  You have not provided any information with respect to any other economic interest.  Accordingly, our analysis is limited to each boardmember’s economic interest in his or her home.
Step 4:  Is The Economic Interest Directly or Indirectly Involved in the Governmental Decision?


“In order to determine if a governmental decision’s reasonably foreseeable financial effect on a given economic interest is material, it must first be determined if the official’s economic interest is directly involved or indirectly involved in the governmental decision.” (Regulation 18704(a).)  For governmental decisions that affect real property interests, the standards set forth in Regulation 18704.2 apply.  (Regulation 18704(a)(2).)  For governmental decisions that affect business entities, the standards set forth in Regulation 18704.1 apply.  (Regulation 18704(a)(1).)

Real Property:

Regulation 18704.2(a) states, in pertinent part: 
“(a) Real property in which a public official has an economic interest is directly involved in a governmental decision if any of the following apply: 
“(1) The real property in which the official has an interest, or any part of that real property, is located within 500 feet of the boundaries (or the proposed boundaries) of the property [that] is the subject of the governmental decision.”

However, Regulation 18704.2(b)(2) provides that notwithstanding the above rule, real property is not directly involved if the governmental decision solely concerns repairs, replacement, or maintenance of existing streets, water, sewer, storm drainage or similar facilities.  

 Therefore, if the decision is to allocate funds for the improvement of the walking and riding trails, parks, lakes, dams, etc. and the trails, park, lake, dams, etc. are within 500 feet of the official’s real property, the official’s economic interest is directly involved.  On the other hand, if the trails, park, lake, damns, etc. that are the subject of the decision are not within 500 feet of the official’s real property, or the decision is for funding the maintenance of those areas and not for improvements, the official’s economic interest is indirectly involved in the  governmental decision.

  Other than the decision regarding the allocation of funds for upgrading the walking and riding trails, you have not provided any specific information regarding a governmental decision.  
Step 5:  Materiality Standard

A conflict of interest arises only when the reasonably foreseeable financial effect of a governmental decision on a public official’s economic interest is material.  (Regulation 18700(a).)
Directly Involved Property:  For directly involved real property, Regulation 18705.2(a)(1) provides that the financial effect of a governmental decision on real property is presumed to be material.

“The presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the real property.”  (Regulation 18705.2(a)(1). (Emphasis added.)

Under this rule, the financial effect of the decision is material even if it has only a one penny effect.  This is known as the “one-penny rule.”  In order to rebut the presumption, the official must establish that the decision would not affect his or her property’s value by even one cent.
Indirectly Involved Property:  For indirectly involved real property, Regulation 18705.2(b)(1) provides that the financial effect of a governmental decision on real property, other than leaseholds, is presumed not to be material.
 “This presumption may be rebutted by proof that there are specific circumstances regarding the governmental decision, its financial effect, and the nature of the real property if which the public official has an economic interest, which make it reasonably foreseeable that the decision will have a material financial effect on the real property in which the public official has an interest.  Examples of specific circumstances that will be considered include, but are not limited to, circumstances where the decision affects:
“(A) The development potential or income producing potential of the real property in which the official has an economic interest; 

“(B) The use of the real property in which the official has an economic interest; 

“(C) The character of the neighborhood including, but not limited to, substantial effects on: traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.”

� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; regulation 18329(c)(3), copy enclosed). 


� Greenstone Country is a private gated community near Placerville, California consisting of over 2,200 acres with 347 parcels of 3.5 acres or more, 323 of which are improved, with riding and walking trails, parks, lakes, and other amenities.


� If a public official’s economic interest in not directly involved in a governmental decision, it is considered “indirectly involved.” (Regulation 18704(a).)





