April 14, 2010
Cynthia Gomez
6961 Cranleigh Ave.

Sacramento, CA  95823

Re:
Your Request for Informal Assistance

Our File No. I-10-045
Dear Ms. Gomez:

This letter responds to your request for advice regarding the conflict-of-interest and the post-governmental employment provisions of the Political Reform Act (the “Act”).
  You should not construe this letter as assistance on any conduct that may have already taken place.  (See Regulation 18329(b)(8)(A).)  In addition, we base this letter on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Because your request seeks general guidance, we are treating your request as one for informal assistance.

Please note that we base our advice solely on the provisions of the Act.  We do not address the applicability, if any, of other conflict-of-interest laws, such as common law conflict of interest or Government Code Section 1090.  Furthermore, we do not address the applicability of Government Code Section 19990 or any provisions of your agency’s statement of incompatible activities.

QUESTIONS
1.  As Assistant Secretary of Environmental Justice and Tribal Government Policy with the California Environmental Protection Agency (CalEPA), does the Act prohibit or restrict you from concurrently serving as a Tribal Court Judge?
2.  Do the Act’s revolving door provisions restrict your activities on behalf of the State or the Tribal Court should you accept a position as a Tribal Court Judge?

CONCLUSIONS
1.  In itself, the Act does not prohibit you from partaking in outside employment while serving as a state official.  However, the Act does have disclosure requirements and conflict-of-interest provisions that you must comply with if you have a job concurrently with your state employment.
 
2.  The Act’s “revolving door” provisions prohibit you from using your official position to make, participate in making, or influence a decision that will have a reasonably foreseeable material financial effect on a prospective employer while employed by the State.  In addition, your activities as a Tribal Court Judge are restricted by both the permanent ban and one-year ban, as discussed below, upon leaving your position with the CalEPA.  
FACTS

You are currently the Assistant Secretary of Environmental Justice and Tribal Government Policy with the CalEPA.  Your duties include overseeing the environmental justice and California Indian tribal policies for the CalEPA, as well as the boards and departments under the umbrella of the CalEPA, including the Air Resources Board, the Department of Pesticide Regulation, Department of Toxic Substance Control, the Office of Environmental Health Hazard Assessment, and the State Water Resources Control Board.  You also provide the Agency Secretary advice and may represent her at various functions.  

You request information on the limitations and restrictions you face if you take a position as a Judge for a Tribal Court either part-time (on days that you take a complete day off work from CalEPA via vacation/holiday/furlough) or full-time after leaving your State position.  You state that the judgeship only has jurisdiction over matters that are applicable to the laws of the Reservation.
ANALYSIS

1.  Restrictions on Outside Employment while Serving as Assistant Secretary of Environmental Justice and Tribal Government Policy at the CalEPA. 


Conflict-of-Interest:  The Act does not bar public officials from maintaining outside employment during their tenure as public officials.  (Evans Advice Letter, No. I-01-143.)  However, the Act does require public officials to report any sources of outside income in certain circumstances.
  (Section 87302; Regulation 18730.)  Furthermore, the Act’s conflict-of-interest provisions (Section 87100 et seq., discussed below) prohibit a public official from taking part in a decision that will have a financial effect on his or her economic interests.  

Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a government decision in which the official has a financial interest.  A public official has a “financial interest” in a government decision, within the meaning of the Act, if it is reasonably foreseeable that the decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted an eight-step analysis to determine whether an official has a disqualifying conflict of interest.  (Regulation 18700(b)(1) thru (b)(8).)  

Step 1: Public Official

The Act’s conflict-of-interest provisions apply to all “public officials.”  (Section 87100, 87103; Regulation 18700(b)(1).)  A “public official” is defined by the Act as every “member, officer, employee or consultant of a state or local government agency . . ..”  (Section 82048.)  As an Assistant Secretary with the CalEPA, you are a public official subject to Section 87100.

Step 2: Conduct Covered

The Act’s conflict-of-interest provisions apply only where a public official “make[s], participate[s] in making or in any way attempt[s] to use his [or her] official position to influence a government decision in which he [or she] knows or has reason to know he [the official] has a financial interest.”  (Section 87100; Regulation 18702.)  

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant intervening substantive review, the official negotiates, advises, or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3(a).)  A public official is also attempting to use his or her position to influence a governmental decision when the official, for the purpose of influencing a decision by another agency, acts or purports to act on his or her agency’s behalf before an official of the other agency.  (Regulation 18702.3(b).)
You state that as Assistant Secretary you advise the Agency Secretary on CalEPA matters, oversee the environmental justice and California Indian tribal policies for the CalEPA, and represent the Agency Secretary at various functions.  Based upon the facts provided, you are making, participating in making, or influencing government decisions when serving in your role as Assistant Secretary.  

Step 3: Identifying Relevant Economic Interests


Holding a position with the CalEPA and the Tribal Court does not, in itself, create a potential disqualifying conflict of interest.  The Act’s conflict-of-interest provisions apply only to conflicts of interest arising from the following enumerated economic interests:  
· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or hold a position of management.  (Section 87103(d); Regulation 18703.1(b).)

· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more.  (Section 87103(b); Regulation 18703.2.)
· An economic interest in any source of income, including promised income, aggregating $500 or more within 12 months prior to the decision.  (Section 871039(c); Regulation 18703.3.)

· An economic interest in any source of gifts to him or her if the gifts aggregate to $420 or more within 12 months prior to the decision.  (Section 87103(e); Regulation 18703.4.)

· An economic interest in his or her personal finances, including those of his or her immediate family – this is known as the “personal financial effects” rule.  (Section 87103; Regulation 18703.5.)

Notwithstanding the enumerated economic interests, our analysis is limited to the economic interests implicated by your account of the facts.  Based upon these facts, our discussion is limited to potential conflicts of interest arising from your economic interest in the tribal court and/or tribe as a source of income and your economic interest in your personal finances.
  

Step 4: Direct or Indirect Involvement

Next, a determination must be made as to whether, under a decision in which you participate in your capacity as a state employee, your economic interest is directly or indirectly involved.  

Tribal Court/Native American Tribe
Regulation 18704.1(a) states that a business entity or source of income is directly involved in a decision before the official’s agency when that business entity or source of income, either directly or by an agent:

“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

“(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency. A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”
Thus, if the tribal court/Native American tribe from which you receive income falls under these criteria, your economic interest is directly involved in the decision.  Otherwise, when a public official’s economic interest is not directly involved in a government decision, it is deemed “indirectly involved.”  (Regulation 18704(a).)  

Personal Finances

As for an official’s economic interest in his or her personal finances, an official’s economic interest in his or her personal finances is deemed to be directly involved in the governmental decision if facts suggest any financial effect on the economic interest.  (Regulation 18704.5.)

	� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





	� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3), copy enclosed.)


	�  We caution that other laws, outside the jurisdiction of the Commission, also restrict the ability of public officials to engage in certain outside activities.  We recommend that you contact your agency’s counsel or the Attorney General’s Office with respect to Government Code Sections 1090 and 19990, as well as other laws that might apply to your facts including your agency’s own policy on incompatible activities.


	� Designated employees under an agency’s conflict-of-interest code are required to report each source of income aggregating five hundred dollars or more in value, from certain identified sources, and a general description of the business activity of each source.  (Section 87207.)  Please consult your agency’s conflict of interest code to make this determination.


	�  A public official always has an economic interest in his or her personal finances.  A governmental decision will have an effect on this economic interest if the decision will result in the personal expenses, income, assets, or liabilities of the official or his or her immediate family increasing or decreasing.  (Section 87103; Regulation 18703.5.)





