April 15, 2010

Carla Condon
Mayor, Town of Corte Madera
5132 Paradise Drive
Corte Madera, CA 94925
RE:  Your Request for Advice
         Our File No. A-10-046
Dear Ms. Condon:

This letter responds to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
   This letter is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  
Additionally, our advice is limited to obligations arising under the Act.  We do not address the applicability, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090. 

QUESTION

Do you have a conflict of interest in participating in a governmental decision to amend a current town ordinance setting in lieu fees on properties eligible for condominium conversion when one such property is located within 500 feet of your home? 
CONCLUSION


No.  Because the governmental decision is an amendment to an existing zoning ordinance that is applicable to all properties designated in that category, there will not be a reasonably foreseeable material financial effect on your property.
FACTS


You are a member of the town council and the current mayor of Corte Madera (the “Town”).  The Town staff is likely going to present to the Town council an amendment to the Town’s zoning code that will afford property owners who own apartments and who wish to convert their units to condominiums the option of permanently providing on-site 25 percent of the units for low and moderate income families or paying an in-lieu fee.  The decision concerns the amendment of an existing zoning ordinance that is applicable to all properties in the Town on which apartments or multiple dwelling units capable of being converted to condominiums are, or will be, located.  
This amendment would apply to every apartment owner in Town and affect properties scattered throughout the Town. One such property is located within 500 feet of the boundary of your residence.  You have inquired whether this fact disqualifies you from participating in the decision-making concerning this proposed zoning amendment.

ANALYSIS

Potential Conflict of Interest

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.
 Steps 1 & 2:  Are You A Public Official Making, Participating in Making, or Influencing a Governmental Decision?

As a member of the Corte Madera Town Council, you are a public official under the Act.  (Section 82048.)  Consequently, you may not make, participate in making, or otherwise use your official position to influence any decision that will have a reasonably foreseeable material financial effect on any of your economic interests. Because you will be called upon to consider conversion of an apartment complex into condominiums you will be making, participating in making, or otherwise using your official position to influence a governmental decision.

Step 3:  Do You Have a Potentially Disqualifying Economic Interest?

A public official has a financial interest in a decision within the meaning of Section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests, including:
· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); Regulation 18703.1(b).)
· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more. (Section 87103(b); Regulation 18703.2.)
· An economic interest in any source of income, including promised income, aggregating $500 or more within 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.)

· An economic interest in any source of gifts to him or her if the gifts aggregate to $420 or more within 12 months prior to the decision. (Section 87103(e); Regulation 18703.4.)

· An economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule.  (Section 87103; Regulation 18703.5.)
The only economic interest you have indicated is your residence, in which we assume you have an interest of $2,000 or more.  Our analysis is, therefore, limited to your economic interest in the real property containing your residence.

Step s 4:  Is The Economic Interest Directly Involved in the Governmental Decision ? 


“In order to determine if a governmental decision’s reasonably foreseeable financial effect on a given economic interest is material, it must first be determined if the official’s economic interest is directly involved or indirectly involved in the governmental decision.” (Regulation 18704(a).)  For governmental decisions that affect real property interests, the standards set forth in regulation 18704.2 apply.  (Regulation 18704(a)(2).)  
Real Property:

Regulation 18704.2(a) states, in pertinent part: 
“(a) Real property in which a public official has an economic interest is directly involved in a governmental decision if any of the following apply: 
“(1) The real property in which the official has an interest, or any part of that real property, is located within 500 feet of the boundaries (or the proposed boundaries) of the property [that] is the subject of the governmental decision.”

However, Regulation 18704.2 (b) further provides:

“(b) Notwithstanding subdivision (a) above, real property in which a public official has an interest is not directly involved in a governmental decision, but is instead indirectly involved if: 

“(1) The decision solely concerns the amendment of an existing zoning ordinance or other land use regulation (such as changes in the uses permitted, or development standards applicable, within a particular zoning category) which is applicable to all other properties designated in that category, which shall be analyzed under 2 Cal. Code Regs. section 18705.2(b) . . ..”


Because the governmental decision about which your inquire meets the provisions for amendments of existing zoning regulations provided above, your property is indirectly involved in the governmental decision.
Step 5:  What is the Materiality Standard?

A conflict of interest arises only when the reasonably foreseeable financial effect of a governmental decision on a public official’s economic interest is material.  (Regulation 18700(a).)  For indirectly involved real property, Regulation 18705.2(b)(1) provides that the financial effect of a governmental decision on real property is presumed not to be material.  This presumption may be rebutted by proof that there are circumstances that make it reasonably foreseeable that the governmental decision will have a material financial effect on an official’s real property.  Examples of such circumstances are:

“(A) The development potential or income producing potential of the real property in which the official has an economic interest; 

“(B) The use of the real property in which the official has an economic interest;
 “(C) The character of the neighborhood including, but not limited to, substantial effects on: traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.” (Regulation 18705.2 (b)(A-C).)
Step 6:  Reasonably Foreseeable
An effect upon economic interests is considered “reasonably foreseeable” if there is a substantial likelihood that it will occur.  (Regulation 18706(a).)  Whether the financial consequences of a governmental decision are substantially likely at the time the decision is made depends on the facts surrounding the decision.  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)
From the limited facts you have presented, we see no evidence that the presumption of non-materiality will be rebutted. 
Steps 7 & 8:  Public Generally &  Legally Required  Participation


You have not presented any facts indicating that either the “public generally” or the “legally required participation” exception would be applicable here.  Accordingly, we have not provided an analysis involving this step.

� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


� If a public official’s economic interest in not directly involved in a governmental decision, it is considered “indirectly involved.” (Regulation 18704(a).)





