April 30, 2010
Michaelyn Jones

General Counsel

Santa Monica Rent Control Board

1685 Main Street

P.O. Box 2200

Santa Monica, CA 90407-2200

Re:
Your Request for Advice


Our File No.  A-10-051
Dear Ms. Jones:

This letter responds to your request for advice on behalf of Santa Monica Rent Control Board Commissioner Robert Kronovet regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  In addition, our advice is based solely on the provisions of the Act.
Nothing in this letter should be construed to evaluate any conduct that may have already taken place, and any conclusions contained in this letter apply only to prospective actions.  In addition, this letter is based on the facts presented. The Fair Political Practices Commission (“the Commission”) does not act as a finder of fact when it renders assistance. (In re Oglesby (1975) 1 FPPC Ops. 71.)
QUESTION

May Commissioner Kronovet participate in Santa Monica Rent Control Board decisions to allow residential rental property owners in the city an annual rent increase when he owns six residential rental units that would be subject to these decisions?
CONCLUSION

No.  Commissioner Kronovet may not make, participate in making, or influence decisions regarding the annual rent increase because the governmental decisions will have a reasonably foreseeable material financial effect on his residential rental properties.  In addition, based on the facts you have provided, we are unable to apply the public generally exception to his situation.  (See discussion below.)
FACTS


You are general counsel to the Santa Monica Rent Control Board, and you request advice on behalf of Rent Control Board Commissioner Robert Kronovet.  The Board will be considering whether to allow residential property owners in Santa Monica to take an annual rent increase and, if so, determine the amount of that increase.

Rent Control Board Commissioners are elected at large by the residents of Santa Monica.  The Board’s duties include setting rent ceilings for all controlled rental units, establishing a base-rent ceiling, and making adjustments in the rent ceiling as well as issuing and implementing rules and regulations.  

There are 25,706 properties in the City of Santa Monica.  Of those properties, 23,105 are residential properties, with 3,688 that are rent controlled.  The number of dwelling units in the city is 51,070.  The number of rent-controlled dwelling units is 27,428.  


Commissioner Kronovet owns a six-unit residential property that is subject to the city’s rent control law.  There are 492 six-unit, rent-controlled properties in the city.  The six-unit residential rental property is owned solely by Commissioner Kronovet and has a current potential monthly income in excess of $7,364.
  Commissioner Kronovet’s property is neither within 500 feet of any project to be considered nor is any other action being considered specific to that property.

You state that “rent increases have been granted in every year since the inception of rent control.”  Since 1993, rent increases approved by the Rent Control Board have ranged from one to 4.2 percent.  You estimated that a 4.2 percent increase in the amount of rent charged for Commissioner Kronovet’s property could increase its income producing potential by $3,700 annually.


The highest rent for the units at Commissioner Kronovet’s property is $1,895.  If the maximum historical increase of 4.2 percent is applied to this rent of $1,895, the rent would increase by about $80 a month.  The annual rent increase to a tenant would be $960.00.


You are requesting advice as to whether Commissioner Kronovet has a conflict-of-interest under the Act that would prohibit him from voting on decisions involving an annual rent increase, and if so, whether the “public generally” exception would apply in his situation.
ANALYSIS


Step One: Is Commissioner Kronovet a public official?


The Act’s conflict-of-interest provisions apply only to “public officials.”  (Section 87100.)  A “public official” is “every member, officer, employee, or consultant of a state or local government agency” (Section 82048, Regulation 18701.)   As a member of the Santa Monica Rent Control Board, Commissioner Kronovet is a public official within the meaning of the Act.  


Step Two:  Will Commissioner Kronovet be making, participating in making, or influencing a governmental decision?


A public official “makes a governmental decision” when the official, acting within the purview of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency. (Regulation 18702.1.)


A public official “participates in making” a governmental decision when he or she, without substantive review, negotiates, advises, or makes recommendations regarding a decision. (Regulation 18702.2.)  A public official is “influencing a governmental decision” if he or she contacts, or appears before, or otherwise attempts to influence any member, officer, employee, or consultant of the City regarding the decisions. (Regulation 18702.3.)


Because Commissioner Kronovet will be considering and making recommendations regarding whether to allow Santa Monica residential property owners an annual rent increase, he will be making, participating in making, or otherwise using his official position to influence a governmental decision.
 

Step Three: What are Commissioner Kronovet’s “economic interests?”


A public official has a “financial interest” in a governmental decision if it is reasonably foreseeable that the decision will have material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests. (Section 87103; Regulations 18703-18703.5.) The applicable economic interests include: 

· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));


· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);


· An economic interest in any source of income, including promised income that aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);


· An economic interest in any source of gifts to him or her if the gifts aggregate to  $420 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);


· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family. This is also knows as the “personal financial effects” rule (Section 87103, Regulation 18703.5).

Real Property:


You have indicated that Commissioner Kronovet owns a six-unit residential rental property in Santa Monica, in which he has an interest of $2,000 or more.  Therefore, he has an interest in real property.  

Business Entity: Residential Rental Property


In addition, because Commissioner Kronovet is the owner of property that produces rental income of more than $7,364 a month, he also has an economic interest in a business entity.


Sources of Income: Tenants


Commissioner Kronovet also has an economic interest in any tenants, or sources of income, that aggregate individually to $500 or more within 12 months prior to the decision.  

Lastly, every public official has an economic interest in his or her personal finances and those of his or her immediate family.  (Section 87103; Regulation 18703.5.)  A governmental decision will have an affect on this economic interest if the decision will result in the official’s immediate family’s personal expenses, income, assets or liabilities (other than the financial affect on the official’s real property interest or business) increasing or decreasing.  (Ibid.)


You have not provided any facts indicating that Commissioner Kronovet’s participation in government decisions would affect his personal finances in any way.  Because we do not have information suggesting this economic interest is implicated, we do not analyze it further.

Step Four: Are Commissioner Kronovet’s economic interests directly or indirectly involved in the decision?


To determine whether a governmental decision’s reasonably foreseeable financial effect on an economic interest is material or not, you first must determine whether the interest is directly or indirectly involved. (Regulation 18704(a).)  

Real Property: 


For governmental decisions that affect real property interests, the standards set forth in Regulation 18704.2 apply. 


Regulation 18704.2(a) states that real property in which a public official has an economic interest is directly involved in a governmental decision if any of the following apply: 
“(1) The real property in which the official has an interest, or any part of that real property, is located within 500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the governmental decision...
 
“(2) The governmental decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of the real property in which the official has an interest or a similar decision affecting the real property ...
 
“(3) The governmental decision involves the issuance, denial or revocation of a license, permit or other land use entitlement authorizing a specific use or uses of the real property in which the official has an interest.
 
“(4) The governmental decision involves the imposition, repeal, or modification of any taxes or fees assessed or imposed on the real property in which the official has an interest.
 
“(5) The governmental decision is to designate the survey area, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document, to adopt the redevelopment plan, to add territory to the redevelopment area, or to rescind or amend any of the above decisions; and real property in which the official has an interest, or any part of it is located within the boundaries (or the proposed boundaries) of the redevelopment area.
 
“(6) The decision involves construction of or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or improved services.”

Under the Commission’s regulations, real property which is not considered directly involved under the rules stated above is considered indirectly involved for purposes of determining the applicable materiality standards. (Regulation 18704.2(b).)


Based on the facts you have provided, Commissioner Kronovet’s property is neither within 500 feet of any project to be considered, nor is any other action being considered specific to that property.  Therefore, it is deemed indirectly involved.

 Business Entities, Sources of Income, Sources of Gifts Business Entity: 

	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


	�  This total is based upon the maximum allowable rents for the units, to which an owner can add certain surcharges.  The maximum allowable rents for the six unites are: $703, $1123, $1459, $1487, $697, and $1895.





