April 6, 2010

Jennifer V. Gore
Miller, Owen & Trost

428 J St, Ste 400
Sacramento CA 95814

Re:
Your Request for Informal Assistance 

Our File No.  I-10-058

Dear Ms. Gore 
This letter is in response to your request on behalf of your client, Paratransit, Inc., and its Executive Director/Chief Executive Officer, Linda Deavens, for advice regarding the conflict-of-interest provisions of the California Political Reform Act (the “Act”).
  Since you do not seek advice on a specific transaction, we provide you with informal assistance.
  This letter cannot be construed as advice on conduct that has already taken place.  Please bear in mind also that our advice is limited to duties arising under the Act.  We do not address the possible application of other conflict-of-interest laws such as common law conflict of interest, Public Contract Code Section 10410, or Government Code Section 1090 which governs, and generally prohibits, a public official’s interest in contracts with their own agencies.  Finally, our response is based on the facts presented; the Commission does not act as a finder of fact in its advice-giving capacity.  (In re Oglesby (1975) 1 FPPC Ops. 71.)   

QUESTION


You seek general information on Ms. Deavens’ capacity to lawfully carry out her responsibilities as an officer of Paratransit, should her husband secure employment with a business from which Paratransit may purchase vehicles at some time in the future.
CONCLUSION


Ms. Deavens can avoid conflicts of interest under the Act in particular decisions, if her husband is employed by a business seeking to serve as a vendor to Paratransit.  Without a specific transaction in mind, Ms. Deavens recognizes a potential for conflicts of interest in governmental decisions relating to Paratransit purchases, and appears prepared to take measures to avoid the conflicts of interest that might arise if her husband were employed by a potential Paratransit vendor.  We discuss the governing law generally, including the Act’s prohibition against an official using his or her official position to influence the making of a governmental decision.  More specific guidance may be useful in particular circumstances, but we can offer such tailored assistance only when provided with the salient details of a specific anticipated transaction.        
FACTS


Your client Paratransit, Inc. is a nonprofit corporation that provides transportation services to elderly and disabled persons.  Pursuant to the Act’s requirements, Paratransit operates under a Conflict-of-Interest Code on file with the Commission.  Linda Deavens, Paratransit’s Executive Director/Chief Executive Officer, occupies a position designated for full disclosure in Paratransit’s Conflict-of-Interest Code.  
Ms. Deavens’ husband is considering employment with a private company that sells buses, coaches and other vehicles.  Before Mr. Deavens accepts a position with this company, Ms. Deavens wishes to be sure that steps can be taken to avoid any conflicts of interest that might arise by reason of her spouse’s employment.  Should Mr. Deavens be offered the job, he would serve as a sales representative for the company’s western U.S. territory.  He would not be responsible for preparing responses to requests for proposals or invitations to bid, but his employer would be qualified to respond to requests for proposals or invitations to bid issued by Paratransit and Caltrans.
Currently, Paratransit has two processes for purchasing its vehicles: (1) a direct procurement in which Paratransit issues a Request for Proposals or an Invitation to Bid, and (2) a Caltrans procurement process, through it procures approximately eight buses per year with grant funds administered by Caltrans.  

When Caltrans awards grant funds to Paratransit, the parties enter into a funding agreement.  Pursuant to this agreement, Paratransit must deposit local matching funds of twenty percent at a bank designated by Caltrans.  Once these local matching funds are deposited, Caltrans will publish a request for proposals and select a vendor.  Caltrans monitors vehicle construction and directs the vendor to deliver the completed vehicles to Paratransit.  Upon delivery, Caltrans pays the vendor.  

Paratransit has no involvement in Caltrans’ vehicle procurement process: it does not participate in development of requests for proposals or the vendor selection process.  It does not enter into an agreement with the successful vendor, and it does not pay the selected vendor directly.  If Paratransit is dissatisfied with a vendor selected by Caltrans, it cannot use the grant funds to procure vehicles directly.  It would instead forfeit the grant funds awarded by Caltrans.


To prevent conflicts of interest in Paratransit’s direct procurement process, Ms. Deavens will request that Paratransit’s Board of Directors adopt a policy delegating certain procurement responsibilities to another Paratransit employee or officer. This policy would prohibit Ms. Deavens from participating in the development or approval of any request for proposals or invitation to bid on transit vehicles or equipment that could be provided by her husband’s employer.  Ms. Deavens would also be prohibited from participating in contractor selection, negotiating a contract with the selected vendor, and recommending a contract to the Paratransit Board.  

Should Mr. Deavens’ potential employer be selected as the preferred vendor, Ms. Deavens would provide Paratransit’s Board with a staff report disclosing that her husband is employed by the preferred vendor.  The staff report would also affirm that there had been strict adherence to the Board of Director’s policy prohibiting her involvement in any stage of the contracting process.

NALYSIS
Section 87100 prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which he or she has a financial interest.  An official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the decision will have a material financial effect on one or more of the official’s economic interests.  (Section 87103; Regulation 18700(a).)  In such cases, the public official is said to have a conflict of interest in the decision.  The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest in a given governmental decision, which we outline below.  (See Regulation 18700(b)(1)-(8).)

Step One:  Is Ms. Deavens a “public official?”
The Act’s conflict-of-interest provisions apply only to “public officials.”  (Sections 87100, 87103; Regulation 18700(b)(1).)  You recognize that, as an employee of Paratransit designated in its Conflict of Interest Code, Ms. Deavens is a “public official” within the meaning of the Act.
Step Two:  Making, participating in making, or using one’s official position to influence a governmental decision. 

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant intervening substantive review, the public official negotiates, advises, or makes recommendations regarding the governmental decision to a decisionmaker.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing the decision, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)  We understand from your inquiry that Ms. Deavens would normally be involved in making, participating in making, or using her position to influence governmental decisions relating to Paratransit’s acquisition of transit vehicles.  

Step Three:  Ms. Deavens’ potential “economic interests.”
A public official has a financial interest in a decision within the meaning of Section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests.  Of the economic interests recognized under the Act, those implicated by your account of the facts are the following:

Sources of Income -- A public official has an economic interest in any source of income which aggregates to $500 or more within 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.)  “Income” is defined to include any community property interest in the income of a spouse and a pro rata share of the income of any business entity or trust in which the official (or his or her spouse) owns directly, indirectly, or beneficially, a 10-percent or greater interest.  (Section 82030(a).)
While you did not provide specific figures, we presume for purposes of our analysis that Ms. Deavens’ community property share of her husband’s income from the potential employer would be $500 or more within the twelve months prior to any vehicle purchase decisions.  Accordingly, if Mr. Deavens is so employed, Ms. Deavens would have an economic interest in her husband’s employer as a source of income.  

Personal Financial Effects -- A public official always has an economic interest in his or her personal finances.  In particular, a government decision has a personal financial effect on a public official if the decision will result in the personal expenses, income, assets, or liabilities of the official increasing or decreasing.  (Section 87103; Regulation 18703.5.)   Personal financial effects include pro-rated effects on community property.
Step Four:  Are these economic interests directly or indirectly involved in the governmental decision?
Sources of Income:

Regulation 18704.1(a) specifies that a business entity or source of income is directly involved in a decision before the official’s agency when that business entity or source of income, either directly or by an agent:
“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;
 
“(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.” 
 

Business entities and sources of income that are not directly involved in governmental decisions are regarded as indirectly involved.  (Regulation 18704.1(b).)  Although we have no information on any particular transaction, it appears from your account of the facts that Mr. Deavens’ potential employer would be directly involved in at least some governmental decisionmaking on Paratransit purchases, whether the process is managed and overseen by Paratransit or by Caltrans.  For purposes of this analysis, we assume that the potential employer would be directly involved in decisions relating to the purchase of transit vehicles by or for Paratransit.  

Personal Financial Effects:


If the facts and circumstances suggest any financial effect on an official’s personal finances, the official’s economic interest in his personal finances is deemed to be directly involved in the governmental decision.  (Regulation 18704.5.)

Steps Five and Six:  Will there be a reasonably foreseeable material financial effect on Ms. Deavens’ economic interests?  
Step Five: Materiality

Sources of Income:
Having identified the economic interests involved, and determined whether each interest is directly or indirectly involved in the decision at issue, it is necessary to identify the materiality standard appropriate to each economic interest.  

For economic interests in business entities directly involved in a decision, including business entities which are a source of income to an official, the materiality standard is given at Regulation 18705.1(b), which states, “the financial effects of a government decision on a business entity which is directly involved in the government decision is presumed to be material.”  The presumption of materiality may be rebutted only by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the business entity.  

	� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Regulation 18329(c).) 





