April 29, 2010
Robert J. Moss
Alaska Structures Inc. 

9024 Vanguard Drive, Suite 101

Anchorage, AK 99507
Re:
Your Request for Informal Assistance

Our File No.  I-10-066
Dear Mr. Moss:

This letter responds to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (“Act”).
  Because your question is general in nature, we are treating your request as one for informal assistance.

Please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other laws that may apply such as Government Code Sections 1090 and 19990, common law conflict of interest, and Public Contract Code Sections 10410 and 10411.  
QUESTION

If Alaska Structures, Inc. (“AKS”) submits a bid to the California Emergency Medical Services Authority (“EMSA”) in response to a request for proposal, does the Act prohibit AKS from hiring or consulting a company owned by, or employing, an EMSA official or employer, or a company or service provider regulated, licensed, or overseen by the EMSA? 
CONCLUSION

The Act does not specifically limit or restrict AKS from hiring or consulting a company owned by, or employing, an EMSA official or employee, even when the official or employee is otherwise engaging in prohibited activity.  Moreover, the Act does not limit or restrict AKS from hiring or consulting a company or service provider regulated, licensed, or overseen by the EMSA.  However, as described below, an EMSA employee or official may be prohibited from engaging in certain conduct related to your contract with the EMSA and any action taken by the EMSA in violation of the Act’s conflict-of-interest provisions may be void or voidable, notwithstanding the fact that AKS will not violate the Act in hiring or consulting a company owned by, or employing, an EMSA official or employee.
      
FACTS


AKS may submit a bid in response to a request for proposal by the EMSA.  However, prior to submitting the bid, you would like assistance relating to AKS’s obligations under applicable conflict-of-interest laws in light of the request for proposal’s mandatory conflict-of-interest provisions.
  In a telephone conversation on April 14, 2010, you further explained that AKS may hire or consult companies owned by, or employing, EMSA officials or employees, and may hire or consult companies or service providers that are regulated, licensed, or overseen by the EMSA.  In submitting a proposal, AKS may need to identify those companies or service providers that AKS will hire or consult.           
ANALYSIS


 Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  (Section 87103; Regulation 18700(a).)  In addition, Section 87104 of the Act prohibits any public official, for compensation, to act as an agent or attorney for, or otherwise represent, any other person in making any formal or informal appearance before, or any oral or written communication to, the official’s state agency or officer or employee thereof, if the appearance or communication is for the purpose of influencing a decision on a contract, grant, loan, license, permit, or other entitlement for use.
However, both of these provisions apply to the individual official or employee.  The provisions do not specifically limit or restrict AKS from hiring or consulting a company owned by, or employing, an EMSA official or employee, even if the official or employee is otherwise engaging in prohibited activity.  Moreover, these provisions do not limit or restrict AKS from hiring or consulting a company or service provider regulated, licensed, or overseen by the EMSA.  

Notwithstanding the fact that AKS does not violate the Act by hiring or consulting a company owned by, or employing, an EMSA official or employee, it is important to consider whether or not an EMSA official or employee may be engaging in prohibited activity because any action taken by the EMSA involving a violation of the Act’s conflict-of-interest provisions may be void or voidable under Section 91003(b), which states in pertinent part: 

“Upon a preliminary showing in an action brought by a person residing in the jurisdiction that a violation of Article 1 (commencing with Section 87100), Article 4 (commencing with Section 87400), or Article 4.5 (commencing with Section 87450) of Chapter 7 of this title or of a disqualification provision of a Conflict of Interest Code has occurred, the court may restrain the execution of any official action in relation to which such a violation occurred, pending final adjudication.  If it is ultimately determined that a violation has occurred and that the official action might not otherwise have been taken or approved, the court may set the official action aside as void.  The official actions covered by this subsection include, but are not limited to orders, permits, resolutions and contracts . . ..”
For assistance in determining whether an EMSA official or employee is engaging in conduct prohibited by the Act’s conflict-of-interest provisions, we provide the following general information.  

Section 87100

As stated above, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted an eight-step standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b)(1)-(8).)


Step One: Is the individual a “public official?”
The Act’s conflict-of-interest provisions apply to all “public officials.”  (Sections 87100, 87103; Regulation 18700(b)(1).)  A “public official” is “every member, officer, employee or consultant of a state or local government agency . . ..”  (Section 82048.)  Based upon the facts provided, the Act’s conflict-of-interest provisions will apply to any official or employee of the EMSA.  However, the provisions do not apply to companies or service providers merely because the companies or service providers are regulated, licensed, or overseen by the EMSA.   

Step Two:  Is the official making, participating in making, or influencing a governmental decision?  

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant intervening substantive review, the official negotiates, advises, or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3(a).)  A public official is also attempting to use his or her position to influence a governmental decision when the official, for the purpose of influencing a decision by another agency, acts or purports to act on his or her agency’s behalf before an official of the other agency.  (Regulation 18702.3(b).)  

Step Three:  What are the official’s economic interests?
Section 87103 provides that a public official has a “financial interest” in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the official’s economic interests, described as follows:

· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b)).
· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more.  (Section 87103(b); Regulation 18703.2.)

· An economic interest in a source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.)

· An economic interest in a source of gifts to him or her if the gifts aggregate to $420 or more within 12 months prior to the decision.  (Section 87103(e); Regulation 18703.4.)
· An economic interest in his or her personal finances, including those of his or her immediate family.  This is known as the “personal financial effects” rule.  (Section 87103; Regulation 18703.5.)

Steps Four through Six: Will the decision have a reasonably foreseeable and material effect on the official’s economic interest(s).   
Upon the determination that a public official is making, participating in making, or using his or her position to influence a governmental decision that may affect one or more of the official’s economic interests, steps 4 through 6 provide further guidance to determine whether the financial effect of the decision will be a reasonably foreseeable and material effect.   However, because your question is not limited to a specific factual situation regarding to a particular governmental decision, we can only state that there is a potential conflict of interest any time an employee or officer of the EMSA takes part in a governmental decision that may affect one or more of the official’s economic interests.  
If you need additional assistance determining whether an EMSA official or employee may be disqualified from taking part in any particular governmental decision, it is advisable that you seek additional assistance providing the factual context of the decision.      


Steps Seven and Eight: Does this governmental decision come within any exception to the conflict-of-interest rules?

Even if an official has a conflict of interest, disqualification is not required if the governmental decision affects the public official’s economic interests in a manner that is indistinguishable from the manner in which the decision will affect the public generally.  (Section 87103; Regulation 18707(a).)  

Additionally, in certain rare circumstances, a public official may be called upon to take part in a decision despite the fact that the official may have a disqualifying conflict of interest under the “legally required participation” exception.  This exception applies only in certain very specific circumstances where the government agency would be paralyzed from acting.  (Section 87101; Regulation 18708.) 
However, you have not presented any facts indicating that the “public generally” or the “legally required participation” exceptions are applicable, so we will not address them further.  

Section 87104


In addition to Section 87100, Section 87104 prohibits state officials from attempting to influence certain actions of their state agencies on behalf of an outside person.
  In pertinent part, Section 87104(a) states:  

	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


	


	�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114, Regulation 18329(c)(3), copy enclosed.)


	� In addition to the conflict-of-interest provisions, the Act’s revolving door provisions restrict the activities of former state officials (Sections 87401, 87402, and 87406), as well as officials who are negotiating or have an arrangement concerning prospective employment (Section 87407).  While the Act does not specifically limit or restrict AKS from hiring or consulting a company owned by, or employing, a former EMSA official or employee, or an EMSA official or employee negotiating employment with AKS, any action taken by the EMSA involving a violation of the Act’s revolving door provisions may also be void or voidable under Section 91003(b).  If you anticipate hiring or consulting a former EMSA official or employee, or an EMSA employee or official negotiating employment with AKS, you may wish to seek additional assistance regarding the revolving door provisions.    


 


	�  We note that while the EMSA has directed your questions regarding the request for proposal’s mandatory conflict-of-interest provisions to the Commission, the Commission only has the authority to provide legal advice regarding the provisions of the Act.  Moreover, the conflict-of-interest provisions cited in the request for proposal do not fall within the confines of the Act.  You may wish to consult EMSA’s counsel or the Attorney General’s office regarding these provisions. 


	�  “Person” is broadly defined in Section 82047 to include any individual, proprietorship, firm, partnership, joint venture, syndicate, business trust, company, corporation, association, committee, and any other organization or group of persons acting in concert. � 
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