May 6, 2010
Albert Balingit
Department of Consumer Affairs, Legal Affairs

400 R Street, Suite 3090

Sacramento, CA 95814-6200

Re:
Your Request for Informal Assistance

Our File No.  I-10-074
Dear Mr. Balingit:

This letter is in response to your request for advice on behalf of the Naturopathic Medicine Committee of the Department of Consumer Affairs, for advice regarding the conflict-of-interest/disclosure provisions of the Political Reform Act (the “Act”).
  Because you are not asking for advice on behalf of a specific named official, we are treating your request as a request for informal assistance.
  Finally, this letter is based solely on the facts presented to us in your request.  Because the Commission does not act as a finder of fact when issuing advice (In re Oglesby (1975) 1 FPPC Ops.71), our advice is applicable only to the extent that the facts provided to us are accurate and all of the material facts have been provided
QUESTION


Under Section 87302.6 and Regulation 18754, can the members of the Naturopathic Medicine Committee be subject to limited disclosure in advance of a conflict-of-interest code being formerly adopted and approved?
CONCLUSION


No.  Section 87302.6 provides that members of newly created boards and commissions must file statements of economic interests at the same time and in the same manner as those individuals required to file pursuant to Section 87200.  Neither Section 87302.6 nor Regulation 18754 provides an exception whereby members of newly created boards and commission may have less disclosure.
FACTS


The Naturopathic Medicine Committee (NMC) was formed effective October 23, 2009 under the Osteopathic Medical Board of California.  Assembly Bill X4 20 (Ch. 18, Stats, 2009) provides:

“Existing law, the Naturopathic Doctors Act, provides for the licensure and regulation of naturopathic doctors by the Bureau of Naturopathic Medicine in the Department of Consumer Affairs.  Existing law makes the act inoperative on July 1, 2010, and repealed on January 1, 2011.
“This bill would abolish the Bureau of Naturopathic Medicine and create the Naturopathic Medicine Committee within the Osteopathic Medical Board of California to administer the act.  The bill would provide that the committee shall consist of 9 members, as provided, and meet at least 2 times each calendar year.  The bill would make other conforming changes and would provide that these provisions are to remain in effect until January 1, 2013.”

The committee is composed of three public members, three physicians, and three naturopathic physicians.  The members are reimbursed $100 daily for their services.  Currently, the NMC board members are not included in a conflict of interest code, thus they disclose their economic interests under Section 87302.6, as interpreted by Regulation 18754.
ANALYSIS

One of the purposes of the Act is to ensure that public officials disclose their economic interests.  “Assets and income of public officials which may be materially affected by their official actions should be disclosed and in appropriate circumstances the officials should be disqualified from acting in order that conflicts of interest may be avoided.”  (Section 81002(c).)  Public officials who make or participate in the making of governmental decisions are required to file statements of economic interests whereby they disclose information regarding their economic interests.  (See Sections 87200 et seq. and 87300 et seq.)

There are two types of filers under the Act.  
· The first category of filers, governed by Sections 87200 et seq., includes most high-ranking elected officeholders.  These 87200 filers (sometimes referred to as “statutory filers”) include, for example, elected state officers, judges, members of certain state commissions, heads of local governments, those who manage public investments, and candidates for any of the elected offices in this category.  These officials are subject to the most expansive disclosure requirements possible under the Act due to the nature of their duties.

· The second category of filers, governed by Sections 87300 et seq., covers all other positions in an agency “which involve the making or participation in the making of decisions which may foreseeably have a material effect on any financial interest . . ..”  (Section 87302(a).)  People holding these positions are “designated employees” because their positions are designated in the agency’s conflict-of-interest code.  (Section 87300; see Section 82019.)  Unlike statutory filers, many designated employees are required to make only limited disclosures by their conflict-of-interest code.  
Members of most boards and commissions are generally “designated employees.”  Since generally new agencies have six months to adopt a code (Section 87303), in the past some members of newly created boards and commissions could serve that time without any disclosure at all.

In 2002, legislation was enacted (SB 1620, Stats.  2002, Chapter 263) to ensure that members of the boards or commissions of newly created agencies have full and timely disclosure, without having to wait for the new agencies to adopt a new conflict-of-interest code.  Section 87302.6 states:

“Notwithstanding Section 87302, a member of a board or commission of a newly created agency shall file a statement at the same time and in the same manner as those individuals required to file pursuant to Section 87200.  A member shall file his or her statement pursuant to Section 87302 once the agency adopts an approved conflict-of-interest code.”


This section has been further interpreted in Regulation 18754.  
“(a) Applicability:

“(1) Pursuant to Government Code section 87302.6, a member of a governing board or commission of a newly created agency shall disclose his or her economic interests pursuant to Government Code sections 87202 through 87210.  This requirement applies until such time as the member is included in an approved conflict of interest code in effect for the governing board or commission of which he or she is a member.

“(2) For purposes of Government Code section 87302.6, ‘newly created agency’ means any state agency or local government agency, as defined in Government Code sections 82003, 82041, and 82049, which has come into existence on or after January 1, 2003.

“(3) A member of a governing board or commission of a newly created agency; is not subject to this regulation if subsection (A), (B), (C) or (D) of subdivision (a)(3) of this regulation applies:

“(A) The member also holds a position specified in Government Code section 87200 and the geographical jurisdiction of the newly created agency is the same as or is wholly included within the jurisdiction in which the member must report his or her economic interests pursuant to article 2 of chapter 7 of this title, Government Code sections 87200 et seq.

“(B) The member is also designated in a conflict of interest code for another agency and all of the following apply:

“(i) The geographical jurisdiction of the newly created agency is the same as or is wholly included within the jurisdiction of the other agency;

“(ii) The disclosure assigned to the member in the code of the other agency is the same as that required under article 2 of chapter 7 of this title, Government Code sections 87200 et seq.; and

“(iii) The filing officer is the same for both agencies.

“(C) The newly created agency was formed as a result of the merger of two or more agencies and all of the following apply:

“(i) The member served on the governing board or commission of an agency abolished in the merger in substantially the same capacity as the member will serve on the governing board or commission of the newly created agency;

“(ii) The geographical jurisdiction of the newly created agency is the same as the jurisdiction of the abolished agency; and

“(iii) The member was previously subject to the same disclosure as required for persons listed in Government Code section 87200.

“(D) The board or commission does not possess decisionmaking authority as defined in 2 Cal.  Code Regs.  section 18701(a)(1).

“(b) When to file:

“(1) Assuming Office Statements of Economic Interests:

“(A) Every member of a governing board or commission of a newly created agency that has come into existence on or after January 1, 2003, but prior to the effective date of this regulation, shall file an assuming office statement within 30 days from the effective date of this regulation.

� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





	� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; regulation 18329(c)(3), copy enclosed).





