File No. I-10-076

Page No. 6

June 1, 2010
Rita D. Encinas

P. O. Box 64
Woodbridge, CA 95258

Re:
Your Request for Advice


Our File No.  I-10-076
Dear Ms. Encinas:

This letter responds to your request for advice regarding post-employment restrictions of the Political Reform Act (the “Act”).
  Because your inquiry is general in nature, we are treating your request as one for informal assistance.
 

Please note that our advice is based solely on the Act.  We therefore offer no opinion on the application, if any, of other post-government employment laws such as Public Contract Code Section 10411 or on any incompatible activities restrictions your agency may impose under Government Code Section 19990.  We also offer no advice on the application, if any, of Government Code Section 1090.  We urge you to contact the Attorney General’s office regarding issues arising under the Public Contract Code and Government Code Section 1090.

Additionally, this letter should not be construed as advice on any conduct that may have already taken place.  This letter is based on the facts presented.  The Fair Political Practices Commission (“Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71; Govt. Code section 83114.)  
QUESTION

If you leave state service and are offered a position as a business analyst with a consulting firm, what restrictions will be placed on your contacts with your former agency, the Department of Transportation (“Caltrans”)?
CONCLUSION


The one-year ban would prohibit you from communicating with employees of Caltrans, for one year after you leave this agency, if the communication is for the purpose of influencing any legislative or administrative action, or influencing any discretionary act “involving the issuance, amendment, awarding, or revocation of a permit, license, grant or contract, or the sale or purchase of goods or property.”  The permanent ban is a lifetime ban that would prohibit you from participating in any judicial, quasi-judicial or other proceeding in which you participated while a state administrative official at Caltrans or any other state agency where you previously worked.  In addition, you must abide by restrictions on a public official who is negotiating or has any arrangement concerning prospective employment.  See discussion below.

FACTS


You work at Caltrans as a senior transportation planner.  You are retiring in a couple of months and would like to pursue work as a business analyst with two different consulting firms.  These consulting firms have contracts with Caltrans.  You do not have responsibility for approval of the consulting services provided by these firms, nor do you have any control over, or have decision making authority over the budgets for these contracts.

Your current duties include maintaining a legacy system, which is an older computer system.  You are also a member of a team that is working to replace a legacy system, and you are participating in design, configuration, interfaces and data conversion with regard to this new system.


You were on an interview panel that selected one of these firms for a consulting contract with Caltrans.  This contract was awarded in June 2008 and ends December 2010.  You do not manage this contract, nor do you currently make any decisions about this contract.  You wish to know whether you may be employed with either of these consulting firms as a business analyst once you retire from Caltrans.  
ANALYSIS

Post-Governmental Employment Restrictions


Public officials who leave state service are subject to two types of post-governmental employment provisions under the Act, colloquially known as the “revolving door” prohibitions.  In addition, Section 87407 prohibits certain state and local officials from making, participating in making, or using their official position to influence decisions affecting persons with whom they are negotiating employment, or have any arrangement concerning employment.  (Section 87407; Regulation 18747.)  
One Year Ban: This ban prohibits a public official from appearing for compensation before his or her former agency, or officer or employee thereof, for the purpose of influencing any administrative, legislative or other specified action (including contracts).


Permanent Ban: This ban prohibits a former state administrative official from advising or representing any person, other than the State of California, for compensation in any judicial, quasi-judicial or other proceeding in which the official participated while in state service.  (See Sections 87401-87402, regulation 18741.1); and


Restrictions on Negotiating Prospective Employment: This prohibition restricts public officials from negotiating or making any arrangement concerning prospective employment (section 87407, regulation 18747).


The One-Year Ban


The one-year prohibition applies to employees who are designated or should be designated in their former agency’s conflict-of-interest code.  As a senior transportation planner for Caltrans, you are a designated employee.  Therefore, for one year after leaving Caltrans you may not communicate with your former agency in an attempt to influence any transaction involving legislative or administrative action
 or other specified action (including contracts).  

Once you are no longer authorized to perform the duties of your job at Caltrans and you stop performing them, the Act’s one-year ban and the permanent ban will apply.  (Coler Advice Letter, No. I-07-089.)  




Communications Covered by the One-Year Ban


Not all communications to a former state administrative agency employer are prohibited by the one-year ban.  The ban extends only to those communications for the purpose of influencing any legislative or administrative action, or influencing any discretionary act “involving the issuance, amendment, awarding, or revocation of a permit, license, grant or contract, or the sale or purchase of goods or property.”  (Section 87406(d)(1); Regulation 18746.1(b)(5).)


These communications include, but are not limited to, conversing directly or by telephone, corresponding by writing or e-mail, attending a meeting, and delivering or sending any communication.  (Regulation 18746.2(a).)  A communication is considered to be for the purpose of influencing legislative or administrative action “if it is made for the principal purpose of supporting, promoting, influencing, modifying, opposing, delaying, or advancing the action or proceeding.”  (Regulation 18746.2(a).)


Therefore, you may not appear before or communicate with Caltrans regarding the issuance, amendment, or awarding of any contracts for a period of one year after you leave state service.


However, you may appear before or communicate with Caltrans for the purpose of administering, implementing, or fulfilling the requirements of a pre-existing contract or project, so long as the services do not involve the issuance, amendment, awarding, or revocation of a permit, license, agreement or contract, or the sale or purchase of goods or property.
  (Regulation 18746.1(b)(5)(A); Quiring Advice Letter, No. A-03-272; Hanan Advice Letter, No. I-00-209.)


This is a fact-specific query.  You may wish to submit more information about and request further advice regarding a specific contract or project. 



The Permanent Ban


The permanent ban is a lifetime ban and applies to any judicial, quasi-judicial or other proceeding in which you participated while a state administrative official at Caltrans or any other state agency.  (Sections 87401 and 87402.)  Thus, a public official may never “switch sides” in a proceeding after leaving state service.


As a senior transportation planner at Caltrans, you are a state administrative official
 for purposes of the Act.  Therefore you are subject to the permanent ban once you leave state service.  (Section 87400(b).)  To determine if the permanent ban applies to your situation, you would need to identify the proceedings in which you participated while employed by the state.


You have not provided sufficient facts or details about specific proceedings that appear to implicate this prohibition.  Nevertheless, you should be aware of this provision as it is specifically applicable to any judicial, quasi-judicial or other proceedings you may have participated as senior transportation planner.  “Judicial, quasi-judicial or other proceeding”

means any proceeding, application, request for a ruling or other determination, contract, claim, 
controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties in any court or state administrative agency . . ..”  (Section 87400(c).)

Thus, for example, you indicate you were involved in Caltrans’ selection of one of the consulting firms with which you may possibly seek employment.  The permanent ban would therefore preclude you from working for that firm on a matter involving issues relevant to that selection process, should they arise.  As mentioned, however, we would need additional facts to determine whether the permanent ban applies to your future work on other matters relating to that contract.


Ban on Influencing Prospective Employment


Section 87407, the ban against influencing prospective employment, provides: 

“No public official, shall make, participate in making, or use his or her official position to influence, any governmental decision directly relating to any person with whom he or she is negotiating, or has any arrangement concerning, prospective employment.”


The term “public official” is defined, in part, in Section 82048 as “. . . every member, officer, employee or consultant of a state or local government agency. . .” Caltrans is a state administrative agency, as defined in Section 87400 (a), and as an employee working for Caltrans, you are subject to this ban.


“A public official is ‘negotiating’ employment when he or she interviews or discusses an offer of employment with an [potential] employer or his or her agent.”  (Regulation 18747(c)(1).)  The Commission has construed the scheduling, conduct, and follow-up to an interview as one continuous process falling under the definition of “negotiating” employment.  (Bonner Advice Letter, No. I-98-287.)  However, the mere act of sending a resume or application to a specific entity has not been considered “negotiating.”  Similarly, entertaining informal inquiries about your future plans and receiving expressions of general interest in discussing potential employment opportunities at some point in the future is not considered “negotiating.”  (Id.) 

“A public official has an ‘arrangement’ concerning prospective employment when he or she accepts an employer's offer of employment.”  (Regulation 18747(c)(2).)


You do not describe your contacts, if any, with the consulting firm with regard to future employment.  However, please note that if you have sufficiently discussed the prospect of your future employment with the consulting firm to be considered part of a “negotiation,” you would be prohibited, pursuant to Section 87407, from making, participating in the making, or using your official position with Caltrans to influence any governmental decisions that impacts the consulting firm.  If that is the case, you would have to examine each decision you face and ascertain if the consulting firm is involved in or affected by that decision to determine if you are permitted to participate.

We have enclosed a copy of our fact sheet, “Revolving Door and Other Post-Employment Issues” which provides more detailed information.  

If you have other questions on this matter, please contact me at (916) 322-5660.








Sincerely, 









Scott Hallabrin








General Counsel

By:
Emelyn Rodriguez








Counsel, Legal Division
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	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





	� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice. (Regulation 18329(c).)


	� For purposes of section 87406, the Act defines “administrative action” and “legislative action” as the following: “‘Administrative action’ means the proposal, drafting, development, consideration, amendment, enactment, or defeat by any state agency of any rule, regulation, or other action in any ratemaking proceeding or any quasi-legislative proceeding . . ..” (Section 82002(a).) 


	“‘Legislative action’ means the drafting, introduction, consideration, modification, enactment or defeat of any bill, resolution, amendment, report, nomination or other matter by the Legislature or by either house or any committee, subcommittee, joint or select committee thereof, or by a member or employee of the Legislature acting in his official capacity. ‘Legislative action’ also means the action of the Governor in approving or vetoing any bill.” (Section 82037.)





	� Certain other types of communications are not restricted under the one-year ban. For instance, it is not considered a prohibited communication under the one-year ban, if an individual: ”(1) Participates as a panelist or formal speaker at a conference or similar public event for educational purposes  or to disseminate research and the subject matter does not pertain to a  specific action or proceeding; (2) Attends a general informational meeting, seminar, or similar event;  (3) Requests information concerning any matter of public record; or (4) Communicates with the press.”  (Regulation 18746.2(b)(1)-(4).)





	� (b) “State administrative official” means every member, officer, employee or consultant of a state


administrative agency who as part of his or her official responsibilities engages in any judicial, quasi-judicial


or other proceeding in other than a purely clerical, secretarial or ministerial capacity.”  (Section 87400(b).)





