May 6, 2010
Dan Ihara
231 Dean Street
Arcata, California 95521
Re:
Your Request for Advice


Our File No. A-10-079
Dear Mr. Ihara:

This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”)
 and issues relating to the Brown Act.  Please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090 or the Brown Act. We strongly suggest that you consult with your agency’s attorney on issues outside the Act.
QUESTIONS
1. May you, as an elected member of the Manila Community Services District (the 

“District,” participate in governmental decisions, including decisions to extend an existing contract or enter into a new contract with Friends of the Dunes (“Friends”), a nonprofit 501(c)(3) organization of which you are a member and your wife is a board member?

2. May you, as an elected member of the District, participate in governmental decisions, 

including decisions to extend an existing contract or enter into a new contract with Friends, if you or your wife loan money to Friends?

3.  Under the Brown Act, may you choose whether to recuse yourself from proceedings 

involving Friends of the Dunes? 
CONCLUSIONS
1. Yes.  It does not appear that you currently have any economic interest relating to 
Friends that could give rise to a conflict of interest under the Act.
2. No.  Under the one penny rule, it is reasonably foreseeable that a District decision to 
enter into a contract with Friends will have a material financial effect on Friends.  Under the conflict-of-interest provisions of the Act, payments you receive from Friends to repay the loan constitute income to you.  This means that you would have an economic interest in Friends as a source of income to you if the loan is $500 or more.  You may not participate in a governmental decision involving a source of income if you have received payments from that source totaling $500 or more within 12 months prior to the decision.  Also, a legally enforceable promise to pay constitutes income.  If Friends promises to repay the loan at the time the loan is made and the loan is $500 or more, you are barred from participating in governmental decisions involving Friends for 12 months after receipt of the payment that brings the outstanding balance of the loan below $500. 
3. The Commission’s advice is limited to matters arising under the Act.  (Regulation 
18329(b)(8)(d).) We urge you to check with your agency’s attorney to determine if there are other bodies of law that may be applicable in light of the facts you present.
FACTS


You are an elected member of the District, a water, sewer and recreation district within Humboldt County.  As part of its duties, the District manages park land that spreads toward the ocean.  The District has managed restoration of the park land, consisting mainly of dunes that extend toward the ocean.  Friends is a nonprofit 501(c)(3) organization dedicated to conserving the natural diversity of coastal environments through community supported education and stewardship programs.   Friends has received significant funding from a coastal foundation.  You and your wife are members of Friends.  Your wife also serves as a member of the board of directors of Friends.  You and your wife do not receive any compensation from Friends, have both made donations to Friends, and are now considering making loans to Friends.  In the past, Friends has contracted with the District for work involving dune restoration.  There is currently such a contract that is “on hold.”  You expect that the District will be considering additional contracts with Friends in the future.   
ANALYSIS

Question 1:  The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b), emphasis added.)  Section 87100 prohibits any public official from making, participating in making or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest. (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.
Step 1.  Are you a “public official” within the meaning of Section 87100?

Section 82048 defines a public official as “every member, officer, employee or consultant of a state or local government agency.”  Section 82041 defines “local government agency” to include a county, city or district of any kind.  As a member of the District, you are a public official.  Therefore, you may not make, participate in making, or otherwise use your position to make, participate in making or influence any decisions that will have a reasonably foreseeable material financial effect on any of your economic interests.
Step 2.  Will you be making, participating in making or influencing a governmental 
decision?


A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency. (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises, or makes recommendations to the decisionmaker regarding the governmental decision. (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a governmental decision if, for the purpose of influencing the decision, the official contacts or appears before or otherwise attempts to influence, any member, officer, employee, or consultant of his or her agency. (Regulation 18702.3.)  

When you vote as a member of the District to extend or enter into a new contract with Friends, you are making a governmental decision.  When you participate in discussions with other members or employees of the District regarding these matters, you are participating in making a governmental decision and may also be attempting to use your official position to influence a governmental decision.

Step 3.  What are your economic interests?

The Act’s conflict-of-interest provisions apply only to conflicts of interest arising

from certain enumerated economic interests.  These economic interests are described in Section 87103 and Regulations 18703-18703.5, inclusive:

· A public official has an economic interest in a business entity in which he

or she has a direct or indirect investment of $2,000 or more.  (Section 87103(a); Regulation 18703.1(a).)
· A public official has an economic interest in a business entity in which he or 

she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); Regulation 18703.1(b).)

· A public official has an economic interest in real property in which he or she 

has a direct or indirect interest of $2,000 or more. (Section 87103(b); Regulation 18703.2.)
· An official has an economic interest in any source of income, including 

promised income, totaling $500 or more within 12 months prior to the decision. (Section 87103(c); Regulation 18703.3.)

· A public official has an economic interest in any source of gifts to him or her 

if the gifts total $420 or more within 12 months prior to the decision. (Section 87103(e); Regulation 18703.4.)
· A public official has an economic interest in his or her personal expenses, 

income, assets, or liabilities, as well as those of his or her immediate family.  This is commonly referred to as the “personal financial effects” rule. (Section 87103; Regulation 18703.5.)

As we understand your account of the facts, at the present time, the only relationship you and your wife have with Friends is as members and donors.  Friends is not a business entity.  You do not receive income from Friends.  Under these facts, you do not have an economic interest in Friends and decisions you make with respect to Friends as a member of the District will have no financial effect on any of your economic interests.  Accordingly, under the Act, you may make, participate in making and use your official position to influence decisions of the District relating to Friends.  

Question 2:  The answer to this question departs from the first question at Step Three. 

Source of Income

You currently do not have any economic interest in Friends.  However, if in the future, you make loans to Friends, payments made by Friends to you to repay the loans would be considered income to you under Section 82030.  The general rule of Regulation 18703.3(a)(1) is that you are barred from making, participating in making or attempting to use your official position to influence a District decision if you have received payments from Friends that total $500 or more within 12 months prior to making the decision.  This means that each time you are faced with a District decision involving Friends, you will need to determine if, within the last 12 months, you received payments from Friends totaling $500 or more.  If that is the case, you may not participate in those decisions.  
In addition, Section 87103(c) applies not only to actual income received from the “source” within 12 months prior to making a decision.  It also applies to income “promised” to the official within the same time period.
  Consequently, the income to be received in repayment of the loan is deemed to be “promised” income.  If the amount of the loan is $500 or more, you may not participate in any District decisions regarding Friends during the 12-month period following the making of the loan.  Also, a legally enforceable obligation to pay remains “open” until the loan is repaid in its entirety.  Accordingly, until the outstanding balance of the loan drops below $500, the promise to pay provides an independent basis for applying the 12-month ban on participation in a governmental decision.  This means that you are barred from participating in a District decision involving Friends for 12 months after receipt of the payment that brings the outstanding balance below $500. 

� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


�  Regulation 18703.3(a)(1) defines “income” to include “income which has been promised to the public official but not yet received by him or her, if he or she has a legally enforceable right to the promised income.”  We assume that Friends will make a legally enforceable promise to repay the loan at the time the loan is made.  





