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July 9, 2010
Jon Givner
City of San Francisco
Office of the City Attorney
1390 Market Street
San Francisco, California 94102
Re:
Your Request for Informal Assistance

Our File No. I-10-081
Dear Mr. Givner:

This letter responds to your request for advice on behalf of the Ed Harrington, the General Manager of the San Francisco Public Utilities Commission (“SFPUC”) regarding the gift provisions of the Political Reform Act (the “Act”),
 specifically the provisions of Regulation 18944.1 relating to tickets.  Our advice is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Nothing in this letter should be construed to evaluate any conduct that has already taken place.  
Additionally, our advice is limited to obligations arising under the Act.  Because you have requested general information on the operation of the regulation, we are treating your request as one for informal assistance.

QUESTION

Do prizes received by participating employees in the Combined Charities Campaign drawings constitute gifts under the Act, subject to the Act’s limits and reporting requirements?
CONCLUSION


Yes.   The prizes are gifts, if donated by an outside source.  
FACTS


You are the Deputy City Attorney for the City and County of San Francisco (the “City”) and the head of the “Ethics Team.”  Part of the team’s duties includes advising City departments and officials regarding compliance with the conflict-of-interest laws.

Each October, the City administers its Annual Joint Fundraising Drive, more commonly called the “Combined Charities Campaign.”  The Combined Charities Campaign, which is authorized under the San Francisco Administrative Code, raises funds from City employees and officers for a number of charitable organizations. The purposes of the campaign are to encouraged city employees to make charitable contributions, to save nonprofit organizations the expense of soliciting and processing donations, and to provide those organizations with a predictable and reliable source of funds.  In recent years, the campaign has raised approximately $1.5 million a year from City employees.
The charity drive is organized by a steering committee that consists of employees from City departments and representatives of six federations:  Bay Area Black United Fund, Community Health Charities, Earth Share, Global Impact, Local Independent Charities, and the United Way of the Bay Area.  Every two years the mayor selects a department as the “Lead Agency” that is responsible for coordinating the steering committee and the campaign.  The SFPUC was selected to serve in this capacity for the 2009 and 2010 campaigns.

City employees who contribute to the campaign can earmark their donations for one of the federations, for any of the charity organizations listed on the campaign brochure, or for a charity not listed in the campaign brochure through the “donor choice” option.  The campaign accepts contributions via payroll check deduction or check.
In order to create incentives for widespread participation, the City holds random prize drawings in October and November in connection with the campaign.  City employees who do not wish to participate in the campaign can request and receive one drawing ticket.  The steering committee solicits prizes for the drawing from private entities or City departments.  In the past, prizes have included store gift cards, gift baskets, a two-night stay at a cottage, theater and museum tickets, autographed books, and t-shirts.  Most of the prizes are under the gift limit but the largest prizes are usually more valuable.  For instance, last year the prizes included two round-trip tickets from Southwest Airlines to anywhere they fly and two round-trip tickets from San Francisco to London from Virgin Airlines.  The steering committee intends to solicit donations of similarly valuable prizes for this year’s campaign drawings.
The Combined Charities Campaign will accept donations from any employee, officer, or retired former employee of the City, and from employees of other local government agencies such as the San Francisco Community College District.  The City has approximately 28,000 employees.  About 22 percent of them ─ 6,184 employees ─ donated to the Combined Charities Campaign last year and became eligible for the prize drawing.  The SFPUC expects a similar rate of participation in the 2010 campaign.
ANALYSIS

Regulation 18944.4

The Act defines a gift as any payment that confers a personal benefit on the recipient, to the extent that consideration of equal or greater value is not received.  (Section 82028.)  The Act also sets up a statutory scheme whereby certain public officials are required to report gifts of $50 or more from identified sources and are prohibited from receiving gifts valued at more than $420 during a calendar year.
 (Sections 87200, 87207(a)(1), 87300, 87302, 89503, Regulation 18940.2.)  

Over the last two years the Commission has adopted several amendments to what was know as the “gift to agencies regulations.”  These regulations, Regulation 18944.1 (tickets) and Regulation18944.2 (payments used for agency business)) apply in situations where an outside source provides items to an agency that are used by agency employees where the employee derives some personal benefit from the use.   However, because neither of these regulations applied where an agency would accept payments from an outside source, last year, the Commission adopted Regulation 18944.4, which applies specifically to raffles.  Regulation 18944.4 (b) states:
“(b) Agency Raffles.

“(1) When an agency holds an employee raffle and the item awarded in the raffle has been received by the agency from a source other than an agency employee and the agency did not purchase the item from its funds, the payment is a gift to the employee from the source who provided the item to the agency, and the agency is the intermediary of the gift.”


These regulations are intended to cover situations where public agencies receive items or payments from outside private sources that are eventually used by the agencies’ public employees.  The purpose of these regulations was to provide full disclosure of such payments, so that the public may be informed when public employees receive benefits as a result of their positions that are provided by private entities and individuals.  This procedure advances the purposes of the Act and specifically reasons why the gift rules exist, that public officials “should perform their duties in an impartial manner, free from bias . . ..” 

The restrictions on agency raffles were not intended to prevent government agencies from holding raffles to raise funds for charitable events.  In most cases, a properly drafted conflict-of-interest code will impose only the necessary restrictions so that most employees will be free to participate and accept the prizes awarded in such raffles.  Only in rare cases will an employee be restricted or prevented from accepting a prize.


Because the regulations specifically address agency raffles, this regulation controls over Regulation 18946.5 regarding bona fide competitions 

If you have other questions on this matter, please contact me at (916) 322-5660.






Sincerely, 







Scott Hallabrin







General Counsel

By:  
William J. Lenkeit



Senior Counsel, Legal Division
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� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; regulation 18329(c)(3).)


� Public officials who are required to report gifts and subject to the annual value limitation are either identified in Section 87200 (statutory filers) or designated in an agency’s conflict-of-interest code (designated employees or code filers).





