June 15, 2010
Cory Lunde 
Western Growers

17620 Fitch Street 

Irvine, CA 92614
Re:
Your Request for Informal Assistance

Our File No.  I-10-085
Dear Mr. Lunde:

This letter responds to your request for informal assistance on behalf of Western Growers regarding provisions of the Political Reform Act (the “Act”).
  Since you seek general guidance on proposed activities involving a number of state agencies and personnel, rather than more narrow advice regarding a specific transaction, we provide only informal assistance.
  This letter is based on facts presented in your inquiry; the Fair Political Practices Commission does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops.  71.)  Finally, please bear in mind that our advice is limited to obligations arising under the Act; we do not address the application, if any, of other bodies of law.    
QUESTION

You ask that we review a planned educational program Western Growers may offer to management-level employees of certain state agencies, and comment on any areas that might not be consistent with requirements of the Act.   
CONCLUSION 

Our review of preliminary plans for the program suggests that provision of free travel, lodging and similar costs to program participants might result in gifts to these public officials in excess of the Act’s annual gift limit, and could possibly give rise to disqualifying conflicts of interest, as explained in the following analysis. 
FACTS


You are a Policy Analyst and Project Manager for Western Growers, an agricultural trade association whose members grow, pack, and ship 90 percent of the fresh fruits, vegetables and nuts produced in California, and 75 percent of those commodities in Arizona.  On behalf of the broader California agricultural industry, Western Growers is in the process of developing a farm tour and educational program that you would make available to personnel in state administrative agencies with regulatory authority in areas of concern to your membership.  

To develop and deliver this educational program, you contracted with the California Agricultural Leadership Foundation, a 501(c)(3) non-profit corporation with more than 40 years experience in providing leadership training to the California agricultural community.  You state that the anticipated “Regulatory Agency Fellows Program” would involve a three-day, two-night educational program, including tours of California farms and ranches designed to advance the participants’ understanding of agricultural production systems through both classroom and “experiential” learning.  The stated goal of this program is to provide managerial personnel – state officials responsible for implementation or interpretation of public policy – with enhanced understanding of the economic impact of their agencies’ regulatory actions.    

You anticipate that 12 participants each year will travel to selected regions in California for tours focused on a major theme relevant to issues facing California’s agricultural industry, as determined by the board of the fellows program, subject to review and approval by sponsoring organizations.  A combination of one-on-one talks, small group discussions, expert panels and site visits will advance understanding of the various subjects.  Participants will also engage in leadership skills workshops, which you believe will provide an additional incentive for agency managers to participate in the program.  
You indicate that participants will be representatives from California regulatory agencies with responsibilities affecting the agriculture industry, each of whom would have ten years of agency service and mid- or upper-level management responsibilities.  You have not indicated how individual officials with these qualifications would be selected.  Participants will receive travel, lodging and meals for the three-day program.
ANALYSIS

The kind of program you describe generally implicates two areas of concern under the Act – the provision of “gifts” to public officials participating in the program, and the potential that officials who receive such gifts might find that they have conflicts of interest that disqualify them from making, participating in making, or using their official positions to influence any governmental decisions that would have a reasonably foreseeable material financial effect on the source of those gifts.  We begin our discussion with the problem of “gifts.”
1.  Pertinent Gift Rules

The Act provides, at Section 89503(c) that:

“No member of a state board or commission or designated employee of a state or local government agency shall accept gifts from any single source in any calendar year with a total value of more than [$420] if the member or employee would be required to report the receipt of income or gifts from that source on his or her statement of economic interests.”
  

We presume that the kind of mid- to upper level agency managers participating in the program you describe would typically be agency employees subject to this annual gift limit. Two exceptions to the general rule could have some bearing on your anticipated program.   

The “informational Material” Exception


Expressly excluded from the Act’s definition of “gift” is “informational material,” broadly understood to include “any item which serves primarily to convey information and which is provided for the purpose of assisting the recipient in the performance of his or her official duties or of the elective office he or she seeks.”  (Section 82028(b)(1), Regulation 18942.1.)  “informational material” may include “[b]ooks, reports, pamphlets, calendars, periodicals, videotapes, or free or discounted admission to informational conferences or seminars.”  (Regulation 18942.1(a).)  
It appears likely that some portion of the value of the program itself and the associated course materials would not be regarded as “gifts” to participants, if provided for the purpose of educating the participants in matters related to the performance of their official duties.  However, the “informational material” exception explicitly does not include payments or reimbursement for transportation and related expenses, such as meals and lodging.  (See Section 82028(b)(1) and Regulation 18942.1(c).)  Thus to the extent the program includes transportation to and from the site of a tour or conference, and meals or lodging, these are likely to be gifts to the officials.

The “501(c)(3) Exception”


Although the costs of travel, including associated meals and lodging, are normally treated as reportable gifts subject to the Act’s gift limit, there is special exception to the gift limit for transportation, meals and lodging furnished by certain entities, including a 501(c)(3) nonprofit corporation.  Section 89506(a) provides this exception under the following circumstances: 
“(a) Payments, advances, or reimbursements, for travel, including actual transportation and related lodging and subsistence that is reasonably related to a legislative or governmental purpose, or to an issue of state, national, or international public policy, are not prohibited or limited by this chapter if either of the following apply:

¶{. . .}¶

“(2) The travel is provided by a government, a governmental agency, a foreign government, a governmental authority, a bona fide public or private educational institution, as defined in Section 203 of the Revenue and Taxation Code, a nonprofit organization that is exempt from taxation under Section 501(c)(3) of the Internal Revenue Code, or by a person domiciled outside the United States which substantially satisfies the requirements for tax-exempt status under the Section 501(c)( (3) of the Internal Revue Code.”  

Regulation 18950.1(b) further specifies:

“(b) Travel Provided by Governmental Entity or Charity. A payment made for travel, including actual transportation and related lodging and subsistence, is not subject to the prohibitions or limitations on honoraria and gifts specified in Government Code Sections 89501, 89502, or 89503 if: 

“(1) The travel is reasonably related to a legislative or governmental purpose, or to an issue of state, national, or international public policy; and 

“(2) The payment is provided by a government, a governmental agency, a foreign government, a governmental authority, a bona fide public or private educational institution, defined in Section 203 of the Revenue and Taxation Code, or by a nonprofit organization that is exempt from taxation under Section 501(c)(3) of the Internal Revenue Code, or by a person that is domiciled outside the United States and that substantially satisfies the requirements for tax exempt status under Section 501(c)(3) of the Internal Revenue Code. 

Except as provided by California Code of Regulations, Title 2, Section 18950.3, any payment made for transportation, lodging, and subsistence, specified by subdivision (b), shall be reported in accordance with Government Code Section 87207(c).”

As we understand your account of the anticipated facts a 501(c)(3) corporation, the California Agricultural Leadership Foundation, would be the ostensible payor of any travel, lodging or subsistence costs associated with your proposed program.  But you also indicate that this organization will be acting under contract with Western Growers, which suggests to us that the non-profit would be acting as an intermediary for Western Growers, which would be the ultimate, true source of the funds.  If Western Growers is not a 501(c)(3) corporation, this exception would seem to have no application to your plans, and costs of travel, lodging and subsistence paid by Western Growers, whether or not through an intermediary (see Regulation 18945), would be gifts to program participants subject to the annual $420 gift limit. 
The Exception for Gifts to an Agency
Regulation 18944.2 provides, in pertinent part:
“(a) Applicability. This regulation sets forth circumstances under which a payment made to a state or local government agency, that is controlled by the agency and used for official agency business, is not considered a reportable or limited gift to an individual public official, although the official receives a personal benefit from the payment.
¶{. . .}¶

(c) Gift to an Agency. A payment, that is otherwise a gift to a public official, as defined in Section 82028, shall be considered a gift to the public official's agency and not a gift to the public official if all of the following requirements are met:

(1) Agency Controls Use of Payment. The agency head, or his or her designee, determines and controls the agency's use of the payment. The donor may identify a purpose for the payment, but the donor may not designate by name, title, class, or otherwise, an official who may use the payment. If the payment will provide a personal benefit to an official, the agency head, or his or her designee, shall select the individual who will use it. The agency official who determines and controls the agency's use of the payment may not select himself or herself as the individual who will use the payment.”
Under this regulation, Western Growers might in some cases be able to accomplish its goals by making a gift to an agency, providing travel and other costs related to participation in the program while leaving to the agency the required measure of control over the particular official who may use the payment.  On the other hand, surrender of that control may be inconsistent with the goals of Western Growers, at least as presently framed.  Our response to your inquiry at this stage can only call attention to the requirements of a rule that might permit Western Growers to pay for travel and related costs of the planned program, if participant selection methods were consistent with Regulation 18944.2.  Since there are specific restrictions set forth in this regulation that are not included in the quoted portion above, we enclose a full copy of Regulation 18944.2 for your reference. 
2.  Potential Conflicts of Interest
The question of conflicts of interest is separate from, but related to the problem of gifts given to agency officials.  A public official may not “make,” “participate in making,” or “in any way attempt to use his official position to influence” a governmental decision that will have a reasonably foreseeable material financial effect on his or her economic interests, including a sources of gifts.  (Sections 87100, 87103(e).)  At this early stage of the program’s development, we think it prudent to note that if Western Growers were to implement its program in a manner that made some person or entity a “source of gifts” to a public official, that person or entity could possibly become an “economic interest” of the official, opening the door to a conflict of interest in certain governmental decisions.      

We enclose our pamphlet “Can I Vote?  Overview of the Conflicts Laws” that explains how a conflict of interest arises, and offers instruction on how the rules are applied.  Because a conflict of interest grows out of particular facts and circumstances, we cannot at this point provide more tailored guidance than the explanation offered in this publication.  The problem is, however, one that is likely to be of concern to potential participants in your program.

If you have other questions on this matter, please contact me at (916) 322-5660.









Sincerely, 









Scott Hallabrin








General Counsel

By:
Lawrence T. Woodlock 








Senior Counsel, Legal Division
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	� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Regulation 18329(c).) 


� The gift limit is adjusted biennially to reflect changes in the Consumer Price Index.  (Section 89503(f); Regulation 18940.2.)





