June 14, 2010

Alexander C. Chompff
130 Jarvis Circle

Sacramento, CA 95834

Re:
Your Request for Informal Assistance


Our File No. I-10-087
Dear Mr. Chompff:

This letter responds to your request for advice concerning the applicable laws, regulations, processes and procedures governing the earning of additional income while employed by the State of California.  Please note this letter is based on the facts presented in your request letter.  The Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  In addition, nothing in this letter should be construed to evaluate any conduct that may have already taken place; the provisions outlined in this letter are intended only to guide future action.  

Please note also that our advice is based solely on the provisions of the Political Reform Act (the “Act”).
 We offer no opinion on the application, if any, of provisions such as Public Contract Code Section 10410 or Government Code Section 19990, neither of which is included in the Act.  We suggest you consult your agency's legal counsel or the Attorney General's office on any applicable law outside the Act. 
Because your specific questions deal with statutes that fall outside of the Act, this letter provides you with general guidance regarding the Act’s “conflict-of-interest” provisions, and treats your inquiry as one for informal assistance.
 
QUESTION

As an employee of the Office of Legislative Counsel, may you operate an outside consulting business consistent with the applicable laws, regulations, processes and procedures of the Act?
CONCLUSION
As previously noted, the Commission does not give advice regarding the application of provisions outside of the Act.  Public Contract Code Section10410 and Government Code Section 19990 fall outside of the Act.  We suggest you consult either your agency’s legal counsel or the Attorney General’s office for guidance on these provisions.  We also suggest you check with your agency concerning its “statement of incompatible activities.”  Every state agency is required to adopt this statement in order to implement Government Code Section 19990.  This letter will outline the basic “conflict of interest” guidelines found in the Act, tailored slightly to the facts you’ve presented, in order to help guide future activities.  
FACTS
You are currently employed as an Information Systems Manager at the State of California Legislative Data Center, within the Office of Legislative Counsel.  You are required to complete FPPC Form 700 annually.  
In addition to your employment with the State of California, you also have a small consulting business, Chompff Consulting Services.  Your consulting work with Chompff Consulting Services involves the application of information technology generally, and specifically includes:  project management, project quality assurance, project management training, and general management consulting and business advice. 

You stated that when conducting your consulting activities, you do not provide services to State of California agencies.  When approached by any State of California agency, you do not accept requests to conduct business.  

Further, when doing your consulting work, you stated that you do not use State resources (such as state telephone, computer, e-mail, Internet or work time) for the business.   If current or prospective clients contact you using State resources, or while you are working on State time, they are redirected to non-State methods of communication and their calls are returned during non-State time.  On the occasions when it may be necessary for you to interact with clients during normal State working hours, you make up for that time by either working additional hours, or by expending your accrued leave on a 1:1 replacement basis.    
ANALYSIS
Conflict of Interest under the Political Reform Act
The Act does not prohibit a public official from accepting employment or conducting business outside of government.  The Act does, however, seek to avoid conflicts of interest in governmental decisions.   Specifically, Section 87100 prohibits public officials at any level of state or local government from making, participating in making, or in any way attempting to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.  (Section 87100; Regulation 18700.)  An official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the decision will have a material financial effect on one or more of the official's economic interests.  (Section 87103; Regulation 18700(a).)  To determine if an individual has a disqualifying financial interest under the Act, the Commission applies the following eight step analysis.
Step One:  Is the individual a “public official”?


The Act’s conflict of interest provisions apply only to “public officials.”  (Section 87100.)  Defined in Section 82048(a), “public official” means every member, officer, employee, or consultant of a state or local government agency.  As an employee of the State of California Office of Legislative Counsel, you are a “public official” for purposes of the Act.  Thus, you are subject to the Act’s conflict of interest provisions.
Step Two:  Is the public official making, participating in making, or influencing a governmental decision?

In determining whether a conflict of interest may be present, a governmental decision needs to be identified, as well as the public official’s actions related to that decision.  A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, appoints a person, obligates or commits his or her agency to any course of action, enters into any contractual agreement on behalf of his or her agency, or determines not to act. (Regulation 18702.1.)  
A public official “participates in making a governmental decision” when, acting within the authority of his or her position, the official negotiates, without significant substantive review, with a governmental entity or private person regarding a governmental decision, or advises or makes recommendations to the decision maker either directly or without significant intervening substantive review, including conducting research or an investigation, or preparing or presenting a report, analysis or opinion.  (Regulation 18702.2(b)(1) and (2).)  
A public official is “attempting to influence a governmental decision” through his or her official position if the official contacts or appears before, or otherwise attempts to influence any member, officer, employee, or consultant of the agency of which he or she is employed.  (Regulation 18702.3.)  Further, a public official is attempting to influence the decision of an agency of which he or she is not employed when purporting to act on behalf of, or as the representative of, his or her agency in the same manner as described above.  (Regulation 18702.3(b).)  
For example, if you were tasked with finding outside consultants to assist in maintaining the Legislative Counsel’s information systems and directly advised the head of the department which consultants to hire, you would be “participating” in the decision to hire a consultant.  If you were not involved in the hiring of the consultants, but  pulled the department head aside to discuss the superiority of a consulting firm, you would be “attempting to influence” the decision to hire a consultant pursuant to Regulation 18702.3.  

Since your request letter is unclear as to whether your duties as an Information Systems Manager require you to perform activities which would fall into the three categories, and your letter does not refer to any specific governmental decision, we can only provide the example, as set forth above, for guidance.
Step Three:  Does the public official have one of the five types of economic interests?


The Act’s conflict of interest provisions identify five general categories of economic interests as enumerated in Regulations 18703.1 through 18703.5.  These five general categories are: business entities, real property, sources of income, sources of gifts, and personal finances. 
1.  A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of  $2,000 or more, or if the official is a director, officer, partner, trustee, employee, or holds any position in management.  (Section 87103(a) and (d); Regulation 18703.1(a) and (b).)  Your interest in Chompff Consulting Services qualifies as a “business entities” economic interest under the Act as we would assume you are an employee of your business, have an investment of more than $2000, or hold a management position.  

2.  A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more.  (Section 87103(b); Regulation 18703.2.)
3.  A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision. (Section 87103(c); Regulation 18703.3.)  If you have received any income of $500 or more from your business, and this income was received within twelve months of any governmental decision you were involved with under Step Two, the business as well as clients individually supplying $500 or more of income would qualify as economic interests.  

4.  A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $420 or more within twelve months prior to the decision.  (Section 87103(e); Regulation 18703.4.)
5.  A public official has an economic interest in his or her personal finances and those of his or her immediate family.  A governmental decision will have an effect on this economic interest if the decision will result in the personal expenses, assets, income, or liabilities of the official or his or her immediate family increasing or decreasing.  (Section 87103; Regulation 18703.5.)
For your purposes, “business entities,” “sources of income,” and “personal finances” are the most likely sources of a potential conflict of interest, and are the categories that speak most directly to the questions asked in your letter.  Your interest in Chompff Consulting Services qualifies as a “business entity” economic interest under the Act as we would assume you are an employee of your business, have an investment of more than $2,000, or hold a management position.  
Moreover, if you have received any income of $500 or more from your business or the clients of your business, and this income was received within twelve months of any governmental decision you were involved with under Step Two, this would qualify as an economic interest.  
Further, you would also have to consider the personal finances of you and your immediate family members, as any possible increase or decrease in personal expenses, assets, income, or liabilities resulting from a governmental decision might implicate the Act’s conflict-of-interest provisions.  
Step Four:  Is the economic interest directly or indirectly involved in the governmental 


       decision?


To determine whether a governmental decision’s reasonably foreseeable financial effect on an economic interest is material or not, you first must determine whether the interest is directly or indirectly involved.  (Regulation 18704(a).)

Economic interests in “business entities” and “sources of income” are directly involved in a governmental decision before the official’s agency when that interest, either directly or through an agent, initiates the proceeding in which the decision will be made or is a party named in, or is the subject of, the proceeding.  (Regulation 18704.1.)  Further, the economic interest will be deemed indirectly involved in the governmental decision if found not to be directly involved.  (Reg. 18704(a).)   

Again, your letter provides no facts about a particular governmental decision potentially affecting your economic interests in Chompff Consulting Services.  For example, keeping with the previous example from Step Two, if your business, or a source of income to your business, initiates a proceeding before the Office of Legislative Counsel (for example in a bid to be hired as an outside consultant), your economic interest will be directly involved in any governmental decision arising out of the proceeding.  Otherwise, your interest will be deemed indirectly involved.  

Economic interests in personal finances are directly involved when there is any financial effect on the public official’s finances or those of his or her immediate family.  (Regulation 18704.5.)
Steps Five and Six:  Will the governmental decision have a reasonably foreseeable material financial effect on the public official’s economic interest?
If a “business entities” interest is directly involved, the financial effect is presumed to be material.  (Regulation 18705.1(b)(1).)  This presumption may be rebutted with a showing that it is not reasonably foreseeable that the business entity would feel any financial effect from the decision.  (Regulation 18705.1(b)(1).)  
If the interest is indirectly involved, numerous provisions listed in Regulation 18705.1(c) apply to determine materiality based on the type and size of business in question.  For a small business entity, Regulation 18705.1(c)(4) applies.  It provides that a financial effect is considered material if: 
� The Political Reform Act is contained in Government Code Sections 81000 through 91014. All statutory references are to the Government Code, unless otherwise indicated. The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations. All regulatory references are to Title 2. Division 6 of the California Code of Regulations, unless otherwise indicated. 


�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice. (Section 83114, Regulation 18329(c)(3), copy enclosed.)





