June 1, 2010

Philip Gonzales
305 Sea Cliff Way

Oceanside, CA 92056

Re:
Your Request for Informal Assistance


Our File No. I-10-090
Dear Mr. Gonzales:

This letter is in response to your request for advice regarding the revolving door provisions of the Political Reform Act (the “Act”).
  Because your question is general in nature, we are treating your request as one for informal assistance.

Please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other laws that may apply such as Government Code Sections 1090 and 19990, common law conflict of interest, and Public Contract Code Sections 10410 and 10411.  
QUESTION


Does the Act's “permanent ban” on certain post-governmental employment bar you from establishing your own sales tax advisory and sales tax return preparation business?

CONCLUSION


The permanent ban would only limit your proposed post-governmental work to the extent that you would be representing taxpayers with whom you dealt in any judicial, quasi-judicial or other proceeding while employed by the state.  The permanent ban would not limit your ability to represent (1) new taxpayers, or (2) taxpayers whom you dealt with in any judicial, quasi-judicial or other proceeding while employed by the state, so long as the current representation is in connection with new proceedings.
FACTS


You retired from the Board of Equalization (BOE) on May 1, 2009, and received your final compensation on May 6, 2009.  At BOE, you were employed as a Tax Compliance Specialist.  Your duties included the following:

1. Telephone taxpayer on delinquent sales tax returns and collect tax liabilities.

2. Answer sales tax law questions and regulations.

3. Skip trace taxpayers and their assets for possible levy and filing of liens.

4. Act as a tax advisor on complicated sales tax matters.

5. Levy taxpayers bank accounts and garnish their wages. 

6. Assist taxpayers on sales tax return preparation.

7. Gather evidence for possible referral for criminal prosecution.

8. Prepare deficiency determination on delinquent tax returns.

9. Give technical guidance to the staff on collection legalities.

10. Prepare an Offer in Compromise and Installment Payment Agreement on delinquent taxpayers.


You are now planning on establishing your own sales tax advisory and sales tax return preparation business.  You may also consult with attorneys on sales tax matters.  You stated you will operate your business from your home on a part-time basis. 

ANALYSIS

The Act has three post-governmental employment restrictions on individuals who are considering leaving or who have left state service:

1)  Restrictions on a state employee who is negotiating prospective employment (Section 87407);
2)  A “one-year ban” prohibiting a state employee from communicating with his or her former agency to influence the agency’s administrative or legislative action (Section 87406); and

3)  A “permanent ban” barring a state employee from “switching sides” in any specific proceeding between two parties that the employee worked on while in state service (Sections 87400-87405).

Because you are already separated from state service and have been separated from state service for more than a year, the only issue that is implicated in your question is whether the permanent ban affects your future employment plan.   

Permanent Ban on “Switching Sides”
Sections 87401 and 87402 (collectively, the “permanent ban”) prohibit former state administrative officials from advising or representing any person for compensation in any judicial or other proceeding in which the official participated while in state service.  Specifically, Section 87401 provides:

“No former state administrative official, after the termination of his or her employment or term of office, shall for compensation act as agent or attorney for, or otherwise represent, any other person (other than the State of California) before any court or state administrative agency or any officer or employee thereof by making any formal or informal appearance, or by making any oral or written communication with the intent to influence, in connection with any judicial or quasi-judicial or other proceeding if both of the following apply:

“(a) The State of California is a party or has a direct and substantial interest.

“(b) The proceeding is one in which the former state administrative official participated.”
In addition, Section 87402 prohibits former state administrative officials from being paid to “aid, advise, counsel, consult or assist in representing” any other person in any proceeding in which the official would be prohibited from appearing under Section 87401.  
As a Tax Compliance Specialist at BOE, you were a “state administrative official” for purposes of the permanent ban.  (Section 87400(b).)  Therefore, the permanent ban restricts your activities in the private sector.

However, the permanent ban only applies to “judicial, quasi-judicial or other proceedings” in which you “personally and substantially” participated at BOE.  (Section 87400(d).)  A “judicial, quasi-judicial or other proceeding” is “any proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties in any court or state administrative agency.”  (Section 87400(c).)  Thus, the permanent ban covers tax compliance proceedings in which you participated, and you would be prohibited from representing any person in connection with a tax compliance case in which you participated as an employee of BOE.

The permanent ban does not, however, prohibit you from representing other taxpayers.  Nor would the permanent ban prohibit you from representing a taxpayer in a new proceeding, even though that taxpayer may have been a party to a previous proceeding in which you participated.  We regard as “new” a proceeding involving different parties, or different factual or legal issues from those considered in previous proceedings.  For example, in the Rizardo Advice letter, No. A-09-143, we advised that the permanent ban applies throughout the duration of any audit proceeding in which an Associate Tax Auditor at the Employment Development Department participated.  It did not, however, prohibit the auditor from representing a taxpayer in any new proceeding, even though that taxpayer may have been a party to a previous proceeding in which the auditor participated.  “
However, ultimately what constitutes the same or different “proceeding” for purposes of these restrictions must be analyzed on a case-by-case basis.  Therefore, we cannot provide you with more detail on this question until there is a specific proceeding to analyze. 

If you have any other questions regarding this matter, please contact me at
(916) 322-5660.

Sincerely,

Scott Hallabrin

General Counsel

By:  John W. Wallace

� The Political Reform Act is contained in Government Code Sections 81000 through 91014. All statutory references are to the Government Code, unless otherwise indicated. The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations. All regulatory references are to Title 2. Division 6 of the California Code of Regulations, unless otherwise indicated. 





	� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice. (Section 83114, Regulation 18329(c)(3).)





