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May 27, 2010
Robert Kronovet
3019 Pico Blvd. #4

Santa Monica, CA 90405

Re:
Your Request for Advice

Our File No.  A-10-093
Dear Mr. Kronovet:


This letter responds to your request for reconsideration of advice regarding the conflict-of-interest provisions of the Political Reform Act
  (the “Act”) provided in our previous advice letter to Santa Monica Rent Control Board General Counsel Michaelyn Jones, on your behalf, dated April 29, 2010. (Jones Advice Letter, No. A-10-051.)  


Nothing in this letter should be construed to evaluate any conduct that may have already taken place, and any conclusions contained in this letter apply only to prospective actions. In addition, this letter is based on the facts presented. The Fair Political Practices Commission (“the Commission”) does not act as a finder of fact when it renders assistance. (In re Oglesby (1975) 1 FPPC Ops. 71.)


Please note that our advice is based solely on the provisions of the Act. We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.
QUESTION

May you participate in Santa Monica Rent Control Board decisions to allow residential rental property owners in the city an annual rent increase?
CONCLUSION


No.  You may not make, participate in making, or influence decisions regarding the annual rent increase because the governmental decisions will have a reasonably foreseeable material financial effect on your residential rental properties, as described below.  
FACTS


For the purposes of this letter, the facts presented have been described in our previous advice letter dated April 29, 2010.  (Jones Advice Letter, supra.)  The only additional fact added to this analysis, is that you have signed a “waiver of/agreement not to take 2010-2011 annual general adjustment,” meaning that you will not institute an annual rent increase (for fiscal year September 1, 2010 through August 30, 2011) for tenants of your six unit property located at 
1908 – 11th Street, Santa Monica, and you also state this agreement binds your “successors in interest as well.” 

In your request for reconsideration, you also state that you “hereby waive the banking of this general adjustment forever as well” and state that the purpose of the agreement is “to insure that I do not receive any financial benefit whatsoever from 2010-2011 Annual General Adjustment.”
ANALYSIS


As fully analyzed in our previous letter dated April 29, 2010 (Jones Advice Letter, supra), we concluded that you have a disqualifying conflict of interest and may not make, participate in making, or influence any government decisions allowing residential rental property owners in the city an annual rent increase because the decision would have a reasonably foreseeable financial effect on your economic interests in six residential rental units that would be subject to this increase.

Therefore, we address only the question of whether your proposed waiver not to take proceeds from the 2010-2011 annual rent increase would have an effect on your legal obligation to disqualify yourself from the annual rent increase decision.  

Whether the financial effect of a governmental decision on a public official’s economic interest is material and reasonably foreseeable depends upon the facts and circumstances of each particular case. A material financial effect on an economic interest is “reasonably foreseeable” if it is substantially likely that one or more of the materiality standards will be met as a result of the governmental decision.  (Regulation 18706(a).) An effect need not be certain to be considered “reasonably foreseeable,” but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)

For real property interests that are indirectly involved in a governmental decision, we apply the materiality standards of Regulation 18705.2(b).  This regulation states that the financial effect of a governmental decision on real property that is indirectly involved in a governmental decision is presumed not to be material.  However, this presumption may be rebutted by specific circumstances regarding the decision, its financial effect, and the nature of the real property in which the public official has an economic interest that make it reasonably foreseeable that the decision will have a material financial effect on the official’s property.


You have inquired as to whether your signing of a waiver of any rent increases for the 2010-2011 fiscal year affects the analysis of this issue.

You state in your request for reconsideration that you waive “any financial benefit whatsoever from the 2010-2011 Annual General Adjustment.”  You also state this pledge is “binding upon my successors in interest.”  


This waiver, if valid and legally enforceable,
 would have some bearing on the income producing potential of your six-residential rental property units.  However, it is but one factor considered in determining whether it is reasonably foreseeable that a decision will have a material financial effect on an official’s real property interest.

The waiver on its face does not completely and unequivocally neutralize the material financial benefits of the annual rent increase decision and its effects generally on property values of rent-controlled real estate in the city.  In other words, regardless of whether you receive additional income from the Annual General Adjustment for 2010-2011, the decision would still have an impact on the value of your real property.  Moreover, because you own six residential rental property units, this financial effect would be substantially magnified with regard to your property interests as compared to the financial effect on property owners with only one property. (Enright Advice Letter, No. A-10-006.) 


Therefore, reviewing the additional facts you present and the applicable law, we reaffirm the conclusion reached in the Jones Advice Letter, supra that that you have a disqualifying conflict of interest and may not make, participate in making, or influence any government decisions allowing residential rental property owners in the city an annual rent increase because the decision would have a reasonably foreseeable financial effect on your economic interests in six residential rental units.
If you have other questions on this matter, please contact me at (916) 322-5660.








Sincerely, 









Scott Hallabrin








General Counsel

By:
Emelyn Rodriguez








Counsel, Legal Division
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	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


	�  Because of our ultimate conclusion that the Annual General Adjustment will still have an impact on the value of your real property, we do not offer an opinion as to the validity or enforceability of your waiver as it relates to the adjustment and your rental property.





