May 24, 2010
Craig Price

Griffith & Thornburgh

8 E. Figueroa Street, 3rd Floor
Santa Barbara, California 93101
RE:  Your Request for Advice

         Our File No. A-10-094
Dear Mr. Price:

This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090. 
QUESTION


May a member of the Board of Trustees of the Carpinteria Unified School District participate in the board’s discussions and decisions regarding the selection of a site for the Summerland Elementary School, if a company in which she owns a ten percent interest, owns real property located more than two miles from the two sites that are under consideration?
CONCLUSION

Yes.  The decisions will not have a material financial effect on her economic interests in the company (as an investment or a source of income) or in the real property.

FACTS


Terry Hickey Banks is a member of the Board of Trustees (the “Board”) of the Carpinteria Unified School District (the “District”).  The District is considering two options for improvement of the Summerland Elementary School (the “School”).   One option is to rebuild at the existing school site on Valencia Avenue (the “Valencia Avenue Site”).  The other option is to build on district owned property located on Whitney Avenue (the “Whitney Avenue Site”).  At its May 25, 2010 meeting, the Board will consider the two options and possibly vote to approve one of these sites for the School.


In 1998, the Board considered building an elementary school on a site called the Toro site.  An environmental impact statement (“EIR”) was required by law to identify and evaluate alternative sites and to compare the environmental impacts of building on those sites with the impacts of building on the Toro site.  Sixteen alternative sites were considered.  One site, called the “Hickey Brothers Land Company” site, is owned by Hickey Brothers Land Company, Inc. (the “Hickey Company”).  Ms. Banks owns ten percent and serves as President of the Hickey Company.  As President, she receives an annual salary of at least $10,001.  The Toro site is located more than 4,000 feet from the property owned by the Hickey Company.  


The EIR was certified by the Board in 1999.  Ms. Banks recused herself from discussions and the vote regarding the EIR.  The following year, plans to rebuild or relocate the school were abandoned.  In 2009, the issue was once again considered.  By that time, the Board was no longer considering the Toro site and was focusing only on rebuilding at the Valencia Avenue Site or building a new school on the Whitney Avenue Site.  The Hickey property is located more than two miles from both sites.

ANALYSIS


Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest. (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision which has a reasonably foreseeable material financial effect on one or more of his or her financial interests. (Regulation 18700(a).)

Steps 1 and 2.  Is Ms. Banks a “public official” within the meaning of Section 87100 and will she be making, participating in making or influencing a governmental decision?


As a member of the Board, which is a local government agency, Ms. Banks is a public official. (Section 82048.)  When she participates in discussions regarding the School sites at a Board meeting, she will be participating in making and influencing a governmental decision. (Regulations 18702.2 and 18702.3 (a).)  If she votes to approve a site for the School, she will be making a governmental decision. (Regulation 18702.1.)

Step 3.  What are Ms. Banks’ economic interests?

The Act’s conflict-of-interest provisions apply only to conflicts of interest arising

from certain enumerated economic interests.  These economic interests are described in Section 87103 and Regulations 18703-18703.5, inclusive:

· A public official has an economic interest in a business entity in which he

or she has a direct or indirect investment of $2,000 or more. (Section 87103(a); Regulation 18703.1(a).)
· A public official has an economic interest in a business entity in which he or 

she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); Regulation 18703.1(b).)

· A public official has an economic interest in real property in which he or she 

has a direct or indirect interest of $2,000 or more. (Section 87103(b); Regulation 18703.2.)
· An official has an economic interest in any source of income, including 

promised income, totaling $500 or more within 12 months prior to the decision. (Section 87103(c); Regulation 18703.3.)

· A public official has an economic interest in any source of gifts to him or her 

if the gifts total $420 or more within 12 months prior to the decision. (Section 87103(e); Regulation 18703.4.)

· A public official has an economic interest in his or her personal expenses, 

income, assets, or liabilities, as well as those of his or her immediate family.  This is commonly referred to as the “personal financial effects” rule. (Section 87103; Regulation 18703.5.)
Business Entity


Ms. Banks has an economic interest in the Hickey Company because she is an officer of the company. (Section 87103(d); Regulation 18703(b).)  In addition, she would have an economic interest in the Hickey Company if her ten percent ownership interest is worth $2,000 or more.  (Section 87103(a); Regulation 18703.1(a).)

Sources of Income


Ms. Banks has a source of income economic interest in the Hickey Company because, as indicated on her Statement of Economic Interest filed with the Commission for the year 2008, she received a salary of over $10,000 from the company.  If she continues to receive a salary of $500 or more within the 12-month period preceding the governmental decision, the Hickey Company will be a source of income to her.  (Section 87103(c); Regulation 18703.3.)  In addition, because Ms. Banks owns an interest of ten percent or greater in the Hickey Company, any sources of income of the Hickey Company from whom she receives pro rata income totaling $500 or more within a 12 months prior to participating in a governmental decision, will be a source of income to her.  (Section 82030(a).)

Real Property


Ms. Banks has an indirect economic interest in the Hickey Property because she owns a ten percent interest in the owner of the property, Hickey Company.  For purposes of analyzing economic interests, “indirect interest” is defined to include an interest owned by a business entity in which a public official owns a ten-percent or greater interest. (Section 87103.)

Personal Finances


We point out that public officials always have an economic interest in their personal finances. However, any financial effect the decision may have on your residence is considered an effect on your real property interest and would not be analyzed separately under the “personal financial effects” rules. (Regulation 18705.5(a).) Accordingly, the personal financial effects rule does not appear to apply to Ms. Banks’ circumstances and we will not discuss it further.
Step 4.  Will Ms. Banks’ economic interests be directly or indirectly involved in decisions she will make, participate in making or influence as a public official?

Business Entities and Sources of Income

Under Regulation 18704.1(a) a person, including business entities and sources of income, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:

“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

“(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”

Neither the Hickey Company, nor any of its customers or clients, will be initiating or be a party in or the subject of the Board’s proceedings regarding decisions to select a school site.  Hence, the Hickey Company is not directly involved in these decisions.  If a public official’s economic interest is not directly involved in a governmental decision, it is indirectly involved.  (Regulation 18704(a).)

Real Property


Under Section 18704.2(a)(1), real property is directly involved in a governmental decision if:

� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





