July 12, 2010
Jeff Sly

General Counsel

Prison Industry Authority

560 East Natoma St

Folsom, CA 95630

Re:
Your Request for Advice


Our File No.  A-10-102
Dear Mr. Sly:

This letter responds to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 

This letter is based on the facts presented. The Fair Political Practices Commission (“the Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)


Please note that our advice is based solely on the provisions of the Act.  Therefore, we offer no opinion on the application of other laws and, specifically the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.
QUESTION

May California Prison Industry Authority (“CALPIA”) General Manager Charles Pattillo participate in decisions regarding whether to issue a waiver to Pelican Bay State Prison (“PBSP”) to purchase products from vendors other than the California Prison Industries Authority (“CALPIA”) in light of his being informed by a legislator’s office that the legislator will pursue legislation that may result in termination of Mr. Pattillo’s position if the waiver is not granted?
CONCLUSION


Yes.  Based on the facts provided, Mr. Pattillo does not have a conflict of interest in the decision to grant a waiver to PBSB.  Although it is reasonably foreseeable that the legislation may advance, it is not reasonably foreseeable that the bill will receive final approval and that passage of the bill will in turn lead to the CALPIA board terminating Mr. Pattillo’s position.  
FACTS


You are general counsel for CALPIA and you are seeking advice on behalf of CALPIA General Manager Charles Pattillo, who is in an appointed position.  

State law mandates that state agencies must purchase from CALPIA products and services provided at a price fixed by the prison industry board.  The CALPIA is an independent state-operated organization created by the Legislature in 1982 to provide job training for inmates in the state’s adult correctional institutions.  The CALPIA programs are designed to assist inmates in gaining work skills useful upon parole, reduce recidivism and prison violence, reimburse crime victims and save tax payer dollars.


CALPIA industries are for-profit operations that do not receive any money from the state’s general fund or other taxpayer funded subsidies.  Profits from CALPIA are reinvested in its operations that employ and train more inmates. 

During a June 17, 2010 telephone conversation with Mr. Pattillo he explained to us that a bill has been introduced in the Legislature that would allow the Department of Corrections and Rehabilitation (“CDCR”) a waiver from state law that mandates purchases from CALPIA.  The bill would allow CDCR to enter into contracts with private entities or other public agencies for locally produced perishable goods if these goods are provided at a lower price than that offered by CALPIA.  


You indicated that a staff member for the legislator who introduced the bill stated that the legislator would continue to pursue the bill until such time as CALPIA issues a waiver to Pelican Bay State Prison (PBSP) for purchase of products from CALPIA and multi-year contracts were issued to local businesses in the legislator’s jurisdiction. 


Mr. Pattillo stated in our June 17, 2010 phone call that if the bill were to become law, “it would cost CALPIA $62 million in perishable food sales.”  This financial impact would “destabilize the entire program” and CALPIA “could go bankrupt.” Mr. Pattillo also stated that if CALPIA were to sustain such financial loses, he would likely lose his job as general manager because his performance is based on “running a self-sufficient program.”  


Mr. Pattillo stated that he is being pressured to grant PBSP a waiver from purchasing CALPIA products, and that the legislator’s staff member’s comments and the legislator’s position on the bill puts Mr. Pattillo’s job in jeopardy if he does not grant the waiver.  


You seek advice on Mr. Pattillo’s behalf regarding whether he has a conflict-of-interest in participating in decisions regarding a waiver for PBSP. 

ANALYSIS


Section 87100 prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest (regulation 18700(b)(1) - (8)) which is discussed below.


1. & 2. Is Mr. Pattillo a public official making, participating in making, or influencing a governmental decision?


The conflict-of-interest prohibition applies only to public officials. As general manager of CALPIA, Mr. Pattillo is a public official.  (Section 82048; regulation 18701(a).)  Should Mr. Pattillo make or participate on a decision on whether CALPIA should grant a waiver to PBSP to purchase perishable goods from a supplier other than CALPIA, he will be making a governmental decision. 

3. What are Mr. Pattillo’s economic interests?


The economic interests that give rise to a conflict of interest are defined in regulations 18703-18703.5.  The specific economic interests that may apply to Mr. Pattillo are as follows:

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3); and
· A public official has an economic interest in his or her personal finances, including those of his or her immediate family.  This is the “personal financial effects” rule (Section 87103 and regulation 18703.5).


Your concerns focus on a potential conflict of interest arising from Mr. Pattillo’s employment with the CALPIA, which is a state governmental agency.  As noted above, a public official has an economic interest in the source of his or her income.  However, where the employer is a state, local or federal governmental agency, there is generally no economic interest because of the “government salary” exception. 

The Act’s definition of income expressly excludes “salary and reimbursement for expenses and per diem received from state, local or federal government agency . . ..” (Section 82030(b)(2).)  This exception also covers employment-related benefits such as pensions.  Thus, Mr. Pattillo will not have an economic interest in CALPIA as a source of income, unless his personal finances are affected by a decision.  

A conflict of interest may still exist in decisions involving a governmental agency employer if it relates to the official’s hiring, firing, promotion, demotion or discipline, or setting a salary which is different from salaries paid to other employees in the same job classification or position.  (Regulation 18705.5(b).) This is because these decisions affect not only the official’s governmental salary, but also his or her personal finances.  (Roberts Advice Letter, No. I-03-199; Turrentine Advice Letter, No. A-02-303.) 

Since your facts indicate that the decision to grant the waiver may have implications for Mr. Pattillo’s continued employment with the CALPIA, the government salary exception does not apply.  Accordingly, we consider Mr. Pattillo’s economic interest in his personal finances to determine whether he has a conflict of interest in this matter.

4. Will this economic interest be directly or indirectly involved in the decision?


A public official is deemed to be directly involved in any governmental decision which will have any financial effect at all on his or her personal finances.  (Regulation 18704.5.)


5. & 6. What is the applicable materiality standard and is it reasonably foreseeable that the financial effects of the governmental decision upon Mr. Pattillo’s economic interest will meet this materiality standard?

A conflict of interest may arise only when the reasonably foreseeable financial effects of a governmental decision on a public official’s economic interests are material.  (Regulation 18700(a).)  Different standards apply to determine whether a reasonably foreseeable financial effect on an economic interest will be material, depending on the nature of the economic interest and whether that interest is directly or indirectly involved in the agency’s decision. 

In this instance, the applicable materiality standard is found in regulation 18705.5(a):

“(a) A reasonably foreseeable financial effect on a public official’s personal finances is material if it is at least $250 in any 12-month period. When determining whether a governmental decision has a material financial effect on a public official’s economic interest in his or her personal finances, neither a financial effect on the value of real property owned directly or indirectly by the official, nor a financial effect on the gross revenues, expenses, or value of assets and liabilities of a business entity in which the official has a direct or indirect investment interest shall be considered.”

An effect upon economic interests is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  (Regulation 18706(a).)  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.) 

In this case, we assume that Mr. Pattillo’s continued employment with CALPIA is dependent on his ability to profitably manage the agency.  The issue is whether it is reasonably foreseeable that Mr. Pattillo’s position will be eliminated as the result of a decision to deny a waiver to PBSB.  According to your facts, if Mr. Pattillo denies the waiver, the legislator’s office will continue support of legislation that could take contract sales away from CALPIA if the legislation passes.  Your facts indicate that if the legislation becomes law, CALPIA’s finances will be destabilized and Mr. Pattillo will likely lose his job.


In the Stepanicich Advice Letter, No. A-96-217, an official believed that his wife’s employer would terminate her employment if he voted on a matter.  In that letter, we advised that the mere perception of a threat was not sufficient to establish that the effect of a decision was reasonably foreseeable.  However, if the official was aware of actual facts (e.g., an actual threat by the employer) indicating that his wife would lose her job if the official voted, then it would be reasonably foreseeable that the decision would have a financial effect upon the official.  In the Stepanicich letter, the wife’s employer had the means to carry out the event that would have a financial effect on the official.


Even though Mr. Pattillo is aware of the existence of this legislation and has been informed of the legislator’s intention to pursue passage of the legislation if Mr. Pattillo does not grant the waiver, it is not reasonably foreseeable at present whether the legislator’s continued action on the bill will be sufficient to result in passage of the bill, having the bill signed by the Governor, causing the financial collapse of CALPIA, and the loss of Mr. Pattillo’s position.


Therefore, based on the facts provided, Mr. Pattillo does not have a conflict of interest in the decision to grant a waiver to PBSB.

	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





