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July 14, 2010
Lisa Herrick

Senior Deputy City Attorney

City of San Jose

200 East Santa Clara Street

San Jose, CA, 95113

Re:  Your Request for Informal Assistance
        Our File No.  I-10-103

Dear Ms. Herrick:

This letter is in response to your request for advice regarding Section 81009.5 of the Political Reform Act (“the Act”).
  In addition to your letter, with your permission, we have received a third party comment from Richard Rios of Olson Hagel & Fishburn LLP.  Because you are asking a question of general applicability rather than a question about a specific committee or official, we are treating your request as a request for informal assistance.
  Finally, this letter is based solely on the facts presented to us in your request.  Because the Commission does not act as a finder of fact when issuing advice (In re Oglesby (1975) 1 FPPC Ops.71), our advice is applicable only to the extent that the facts provided to us are accurate and all of the material facts have been provided.  

QUESTION

Do San Jose Municipal Code Sections 12.06.910(D) and (E) impose filing requirements additional to or different from those set forth in the Political Reform Act?  

CONCLUSION

Yes.  Sections 12.06.910(D) and (E) of the San Jose Municipal Code impose filing requirements on committees identified by Section 81009.5 of the Act as entities which cannot be subject to additional local government filing requirements.  However, this does not preclude the City from seeking committees’ voluntary compliance with the ordinance nor from obtaining the information on its own and making it available to the public.

FACTS

In August 2009, the San Jose City Council adopted an ordinance that requires, among other things, the following:
12.06.910  Statements and reporting requirements.

D.
Once an independent committee
 whose primary filing official is not the city clerk has filed a campaign disclosure statement with the city clerk, the committee must also file with the city clerk, within two business days, copies of campaign disclosure statements filed by the committee with its regular filing official for the previous twelve months.

E.
Once an independent committee whose primary filing official is not the city clerk has filed a campaign disclosure statement with the city clerk, from that date forward, that committee’s campaign disclosure statements must be filed with the city clerk in the form and at the times required by Chapter 12.06, the California Political Reform Act and the California Fair Political Practices Commission until the committee terminates or has not received contributions or made expenditures, including independent expenditures, in an election in the City of San Jose for four years.


The stated purpose of Sections 12.06.910(D) and (E) is to enable San Jose voters to review the contributions received and expenditures made by an independent committee in the past twelve months before the committee becomes involved in an election in San Jose until it terminates or ceases involvement in San Jose elections.  

ANALYSIS


The Commission is charged with interpreting and enforcing the provisions of the Act, and may provide advice only with respect to those provisions.  (Section 83114.)  While the interpretation of local ordinances is thus generally beyond the scope of Commission advice, (see Barisone Advice Letter, No. I-01-201; Zundel Advice Letter, No. I-94-111), the Act does contain 
several provisions regarding the interaction of such ordinances with the Act, such as Sections 81013 and 81009.5.  This advice necessarily must be limited to the application of such sections.  (Barisone Advice Letter.)
Relevant Act Provisions 

The Act grants local agencies the power to enact certain ordinances that govern the conduct of local elections.  (Barisone Advice Letter.)  Section 81013 provides:
“Nothing in this title prevents the Legislature or any other state or local agency from imposing additional requirements on any person if the requirements do not prevent the person from complying with this title.”  


Section 81013 addresses generally the authority of local agencies to impose obligations beyond those set forth in the Act, and makes it clear that the Act is not intended to occupy the field it regulates so that state and local government agencies are powerless to enact additional regulations.  (In Re Alperin (1977) 3 FPPC Ops. 77.)

However, this authority granted to local agencies is significantly limited by Section 81009.5, subdivision (b).  (Donovan Advice Letter, No. A-05-207.)  Section 81009.5(b) provides:

“Notwithstanding Section 81013, no local government agency shall enact any ordinance imposing filing requirements additional to or different from those set forth in Chapter 4 . . . for elections held in its jurisdiction unless the additional or different filing requirements apply only to the candidates seeking election in that jurisdiction, their controlled committees or committees formed or existing primarily to support or oppose a candidate or to support or oppose the qualification of, or passage of, a local ballot measure which is being voted on only in that jurisdiction, and to city or county general purpose committees active only in that city or county, respectively.”  (Emphasis added.)

The purpose of this section was to provide a uniform approach to filing requirements for candidates and committees active throughout the state while simultaneously preserving flexibility for local jurisdictions to require additional or different filing requirements for committees active exclusively in local elections.  (In re Olson (2001), 15 FPPC Ops. 13, emphasis added.)  Prior to the amendment of Section 81009.5 in 1985, the Act allowed local jurisdictions to impose their own campaign finance and filing rules on any committees regardless of their geographic scope and activity.  What resulted was a large number of local jurisdictions having their own requirements, which eventually caused problems for both committees and the Commission itself, as it became increasingly difficult to enforce and interpret state law.  (Olson Opinion, supra.)  

In response to the frustration stemming from “confusing and often duplicative filing requirements of local jurisdictions,” the amendment to Section 81009.5 was sponsored by the Commission to provide a “reasoned balance between the need for disclosure and the need for simplicity and accountability.”  (Olson Opinion, supra.)   
Application to San Jose Municipal Code Sections 12.06.910(D) and (E)


By their own terms, Sections 12.06.910(D) and (E) impose filing requirements on committees identified by Section 81009.5 of the Act as entities which cannot be subject to additional local government filing requirements.  Sections 12.06.910(D) and (E) explicitly apply to any “independent committee whose primary filing official is not the city clerk.” (Emphasis added.)  By implication, this means that the independent committees targeted by this ordinance are committees that are not “committees formed or existing primarily to support or oppose candidates or local measures to be voted upon in one city,” nor are they “city general purpose committees.”  (Section 84215(e).)  These entities, as identified by Section 84215(e), are the only possible “independent” committees that Section 81900.5(b) says may have additional filing requirements imposed on them by local governments.
  Because your ordinance applies explicitly to committees other than the allowable ones listed in Section 81009.5(b), the ordinance is imposing additional filing requirements in direct contravention of Section 81009.5(b).   

Further, despite the fact that Sections 12.06.910(D) and (E) “simply require copies of reports already filed to be submitted to the San Jose City Clerk,” as stated in your letter, the Commission considers this requirement to be in “addition to” the requirements mandated by the Act.  As mentioned previously, the Olson Opinion specifically identified the frustrations stemming from “duplicative filing requirements of local jurisdictions” as a major impetus for the Commission sponsoring the legislation to amend Section 81009.5.  By requiring committees not active exclusively in your jurisdiction to file another copy of a disclosure report already filed at another location, Sections 12.06.910(D) and (E) impose a duplicative filing requirement.    

In light of the difficulties posed by duplicative filing requirements prior to the amendment of Section 81009.5, the Commission is hesitant to allow even seemingly non-substantive obligations to be imposed on entities that do not fall within the allowable scope as identified by Section 81009.5(b).  Leaving such a door open will likely invite a flood of duplicative regulation, and would be counter to a central purpose of Section 81009.5(b). This is true even where the Commission “may empathize with the City Council in its efforts to provide voters with information deemed essential.”  (Olson Opinion.) 

Finally, our advice does not prevent the City from seeking committees’ voluntary compliance with the ordinance nor from obtaining the information on its own
 and making it available to the public.

If you have any other questions regarding this matter, please contact me 
at (916) 322- 5660.

Sincerely,

Scott Hallabrin

General Counsel

By:  Zachery Lopes
Legal Intern
ZL:jgl
� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; regulation 18329(c)(3).)


	� Section 12.06.120 of the San Jose Municipal Code defines the term “independent committee” to include “all committees other than controlled committees.”


	4 Section 84215 describes the primary filing officials of various entities.  Subdivision (e) directs the committees described above to file with “the clerk of the city.”  


	� Some non-city committee campaign reports may be available on the Secretary of State’s web site.  





