June 30, 2010

Sandy Figuers
Zone 7 Water District
100 North Canyons Parkway
Livermore, California 94551
RE:  Your Request for Advice
         Our File No. A-10-112
Dear Mr. Figuers:

This letter responds to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
   This letter is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  
Additionally, our advice is limited to obligations arising under the Act.  We do not address the applicability, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090. 

QUESTION

Do you have a conflict of interest in participating in a governmental decision to hire an attorney for the district when you served as an expert witness for firms that employ two of the attorneys that are being interviewed for the position?
CONCLUSION


No.  Because there is no reasonably foreseeable material financial effect on your economic interest, you do not have a conflict of interest.
FACTS


You are an elected member of the board of directors of Zone 7 water district in Alameda County.  The board is in the process of hiring an attorney to advise the board in legal matters.  Initial interviews have been held, and four attorneys (and their firms) have been selected for the final interview.

You have worked in the past as an expert witness for two of the firms that employ an attorney that has made the final interview list.  You have not worked with either of the attorneys that were selected for the final interview, and you do not know them.
Firm A:  You were hired by Firm A more than four years ago to provide expert witness services on geology for a criminal case.  The case involved facts where a geologic evaluation was needed.  You have not worked for the firm since and have no expectation of working for them.  As far as you know, the firm does not routinely do the type of legal work that would require your professional expertise.

Firm B:  Firm B is a large firm with several offices.  You worked as an expert witness for an attorney with the firm for about 18 months on two cases from mid-2008 to early 2010.  The client, a national engineering firm, was the same in both cases.  The client reviewed and approved your selection before you were hired, and you were paid directly by the client.  You did not receive any payment from Firm B.  In March 2010, the attorney with whom you were working left the firm and took the client along with him.  
You have not performed any services for Firm B since the attorney left, nor have you spoken to them about future work.  You are not aware of any potential for your services with them and have no expectation of working with them in the future.  During the time you worked with Firm B, you never met, nor were you aware of the attorney who is going to be in the final interview.

In our telephone conversation of June 30, 2010, you indicated that Firm B was Downey Brand and the client was Kleinfelder, a national engineering firm.  Your name was given as a potential witness in the case to the attorney handling the case, Frank Perott, by another attorney in the firm who had worked with you 10-15 years ago when you testified as an expert witness for the City of San Jose.  On that basis, your name was provided to the client, who interviewed and hired you.  Your fees were paid entirely by the client.  The income you received from the client amounted to more than $500 within the last 12 months.
ANALYSIS

Potential Conflict of Interest

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.
 Steps 1 & 2:  Are You A Public Official Making, Participating in Making, or Influencing a Governmental Decision?

As a elected member of the board of the Zone 7 water district in Alameda County, you are a public official under the Act.  (Section 82048.)  Consequently, you may not make, participate in making, or otherwise use your official position to influence any decision that will have a reasonably foreseeable material financial effect on any of your economic interests.  Because you will be called upon to consider hiring an attorney for the district, you will be making, participating in making, or otherwise using your official position to influence a governmental decision.

Step 3:  Do You Have a Potentially Disqualifying Economic Interest?

A public official has a financial interest in a decision within the meaning of Section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests, including:
· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); Regulation 18703.1(b).)
· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more. (Section 87103(b); Regulation 18703.2.)
· An economic interest in any source of income, including promised income, aggregating $500 or more within 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.)

· An economic interest in any source of gifts to him or her if the gifts aggregate to $420 or more within 12 months prior to the decision. (Section 87103(e); Regulation 18703.4.)

· An economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule.  (Section 87103; Regulation 18703.5.)
The only potential economic interests you have indicated relate to two law firms, as outlined above, and a client of the second firm.  Our analysis is, therefore, limited to the potential economic interests arising from your testimony as an expert witness as described above.

Because the income you received from Firm A was over four years ago, and you have not received any income within the last 12 months, you do not have an economic interest in Firm A.
With respect to the work you performed related to the two cases handled by Firm B, you have an economic interest in the client, Kleinfelder, which paid for your services.  The secondary question is whether or not you also have an economic interest in the law firm, Downey Brand, which handled the case.   

The Commission has under some circumstances treated multiple persons as sources of income of a single payment. (Thomas Advice Letter, No. A-09-216; Dorsey Advice Letter, No. A-87-176; Vagim Advice Letter, No. I-90-207; Epstein Advice Letter, I-06-166, and Kaldor Advice Letter, No. 77-05-244).  In the Kaldor Advice Letter, No. 77-05-244, the Commission found that both the patients and the hospital were sources of income to a physician who was under contract with the hospital to provide services to its patients.  In Thomas, supra, we stated that a surgeon who performed surgeries at a surgery center had a source of income in both the patients and the surgery center because:

 “While you receive income directly from the patients themselves and/or their insurance companies, it is also clear that these patients are also patients of the surgery center, and that you use the surgery center’s facilities in providing care to these patients, and that your agreement with the surgery center provides you with regular patient referrals.”

In your case, however, you did not have a contractual relationship with the Downey and had never received any work from that firm prior to the two cases involved here.  Because you did not have an ongoing relationship with Downey Brand at the time you were hired by Kleinfelder and your hiring appears to have been on a one-client basis, we do not believe that these circumstances warrant including Downey Brand as a source of income economic interest to you.


Accordingly, the only economic interest you have as a result of the above described facts is your source of income economic interest in the engineering firm, Kleinfelder. 
Step s 4:  Is The Economic Interest Directly Involved in the Governmental Decision ? 


“In order to determine if a governmental decision’s reasonably foreseeable financial effect on a given economic interest is material, it must first be determined if the official’s economic interest is directly involved or indirectly involved in the governmental decision.” (Regulation 18704(a).)  

An economic interest that is a source of income to a public official is directly involved in a decision before the official’s agency when it either:


“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


� You did not take part in that selection process.





	� You have subsequently had contact with the attorney about providing expert witness services on a new case for the engineering firm.  


� You have mentioned that you have discussed providing future expert witness services with Mr. Perott, who has moved to a new law firm.  Should you develop an ongoing professional relationship with him in which your services are regularly utilized, you may have a source of income economic interest in him or his firm if this issue should arise again in the future.


� If a public official’s economic interest in not directly involved in a governmental decision, it is considered “indirectly involved.” (Regulation 18704(a).)





