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July 7, 2010
Eileen Newhall, Staff Director

Senate Banking, Finance & 
Insurance Committee

State Capitol, Room 407

Sacramento, CA 95814
Re:
Your Request for Informal Assistance

Our File No.  I-10-114
Dear Ms. Newhall:

This letter is in response to your request for advice regarding the gift provisions of the Political Reform Act (the “Act”).
  This letter is based on the facts presented.  The Fair Political Practices Commission (“the Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Because your question is general in nature, we are treating your request as one for informal assistance.
  Also, please note that our advice is based solely on the provisions of the Act.  
QUESTION

Is an interest-free loan made available by a depository institution to each state employee, including a member or employee of the Legislature, who is a customer with direct deposit at the institution, for the purpose of covering the amount of salary or wages earned by the employee but unpaid due to the delay of passage of the state budget, a gift or income under the Act?

CONCLUSION


So long as the interest-free loan is available on equal terms to all state employees with direct deposit at the depository institution, the loan is neither a gift nor income under the Act, and is not reportable on the employee’s Statement of Economic Interests. 
   
FACTS


In the event that state employees’ paychecks are delayed due to the lack of an approved state budget, several large depository institutions are considering offering payroll assistance to state employees, including but not limited to state legislators and legislative branch employees.  As contemplated, payroll assistance would entail interest-free loans for all state employees, including state legislators and legislative branch employees, who maintain direct deposit with the depository institution and are unable to receive the full amount of their respective paychecks due to the lack of an approved budget.  Any interest-free loan extended will be limited to the period of time in which the state lacks an approved budget and will require full and prompt repayment following the approval of the budget.    

 As the Staff Director of the Senate Banking, Finance & Insurance Committee, you are requesting advice as to whether interest-free loans by a depository institution extended to all state employees who maintain direct deposit with the institution constitute gifts or income under the provisions of the Act.  Your request is made on the behalf of Senator Ron Calderon, Chair of the Senate Banking, Finance & Insurance Committee; Senator Dean Florez, Senate Majority Floor Leader; and Assemblyman Mike Eng, Chair of the Assembly Banking & Finance Committee.    
ANALYSIS

In an effort to reduce improper influences on public officials
, the Act regulates the receipt of gifts by public officials in three ways:

First, the Act places limitations on the acceptance of gifts by certain public officials.  The current limit is $420 or more from a single source in a calendar year.  (Section 89503; Regulation 18940.2.)  This gift limit applies to all elected state and local officials or other individuals designated in Section 87200; all candidates for state, local, or judicial office; and any employee designated in his or her agency’s conflict-of-interest code, as adopted pursuant to Section 87300, if the employee would be required to disclose the receipt of income or gifts from the source of the gift on his or her statement of economic interest.  (Section 89503.)

Secondly, so that the public is made aware of any potential influences from gifts, the Act imposes reporting obligations on certain public officials requiring that any gift (or any gifts that aggregate to $50 or more from the same source) received during the calendar year are disclosed on the officials’ statements of economic interest.  Reporting requirements apply to all officials listed in Section 87200 (Section 87202), all candidates for an office specified in Section 87200 (Section 87201), and employees designated in an agency’s conflict-of-interest code as specified in the code (Section 87302(b)).   

Finally, the Act prohibits any public official from making, participating in making, or using his or her position to influence the outcome of a governmental decision involving the donor of a gift or gifts with an aggregate value of $420 or more provided to, received by, or promised to the official within the 12 months prior to the date the decision is made.  (Sections 87100, 87103(e), Regulations 18700, 18703.4.) 

The term “gift” is defined in Section 82028(a) as:


“Any payment that confers a personal benefit on the recipient, to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status.” (Emphasis added.)

Shortly after the Act was passed, the Commission interpreted the above statutory language in connection with a discount offered by the Holiday Inn to all state employees concluding that the Act does not impose any restrictions or reporting requirements on those who offer such discounts, or on public officials who take advantage of such discounts, so long as the discount is uniformly offered to all state employees.  (In re Russel (1975) 1 FPPC Ops. 191.)  


Under the facts you have provided, the depository institutions anticipate offering interest-free loans to all state employee, including legislators and legislative branch employees, who maintain direct deposit with the institution.  Because the planned interest-free loans will be available uniformly to all state employees, the loans fall squarely within the parameters of the Russel opinion.  Therefore, the interest-free loans do not constitute gifts and are neither reportable nor restricted under the provisions of the Act.  

Additionally, Section 82030(b)(8) excludes “loans from a commercial lending institute which are made in the lender’s regular course of business on terms available to members of the public without regard to official status” from the definition of income.  To the extent that the interest-free loans do not constitute reportable or restricted gifts under the Russel opinion, they also do not constitute reportable income pursuant to Section 82030(b)(8).
If you have other questions on this matter, please contact me at (916) 322-5660.








Sincerely, 









Scott Hallabrin








General Counsel

By:
Brian G. Lau








Counsel, Legal Division
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	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





	�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114, Regulation 18329(c)(3).)





	�  We note that this conclusion is limited to interest-free loans made available uniformly to all state employees.  If circumstances arise under which paychecks for state legislators or legislative branch employees are delayed due to the lack of an approved budget prior to paycheck delays for other state employees, any legislator or legislative employee taking advantage of the loans should seek an assurance from the depository institute that the same loans will be extended to all state employees if the other state employees’ paychecks are subsequently delayed.  





�  A “public official” is “every member, officer, employee, or consultant of a state or local governmental agency.”  (Section 82048.)  


	�  Section 82044 defines payment, in part, as any “rendering of . . . services or anything else of value, whether tangible or intangible.”  





