August 2, 2010

Jeffrey G. Scott
General Counsel, Desert Healthcare District
Law Offices of Jeffrey G. Scott
16935 West Bernardo Drive, Suite 170
San Diego, CA 92127
Re:
Your Request for Advice

Our File No. A-10-120
Dear Mr. Scott:

This letter responds to your request, on behalf of Dr. Michael R. Solomon, for advice concerning a potential conflict of interest.  Please note this letter is based on the facts presented in your request letter.  The Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders assistance. (In re Oglesby (1975) 1 FPPC Ops. 71.)  In addition, nothing in this letter should be construed to evaluate any conduct that may have already taken place; the provisions discussed in this letter are intended only to guide future action.  Please note also that our advice is based solely on the provisions of the Political Reform Act (the “Act”)
, and we therefore offer no advice on the applicability of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.  
QUESTION
Is there a potential conflict of interest when a member of the Board of Directors of the Desert Health Care District participates in an “evaluation process” that may include an adjustment to the salary and benefits of a medical patient of the Board member? 
CONCLUSION
Yes.  Dr. Solomon has three potential sources of a conflict of interest.  Mr. Pepper, Dr. Solomon’s medical practice and Dr. Solomon’s personal finances are all potentially disqualifying economic interests.  Mr. Pepper specifically, as an economic interest of Dr. Solomon, precludes his involvement in the evaluation process.
FACTS
Dr. Michael R. Solomon is a member of the Board of Directors of the Desert Healthcare District (the “District”).  Dr. Solomon has an active medical practice, and currently treats a Mr. Lenny Pepper, members of Mr. Pepper’s family, and other staff members of the District, all of whom are covered under the District’s PERS medical plan.  Mr. Pepper is the Chief Executive Officer of the District.  Your letter states that Dr. Solomon receives payment for the services he provides to Mr. Pepper and his family from PERS and the co-pay portion of the bill is paid directly by the District.  The District Board of Directors, of which Dr. Solomon is a member, is currently going through an evaluation process of Mr. Pepper which may include an adjustment to his salary and benefits.  

ANALYSIS
Conflict of Interest under the Political Reform Act
Section 87100 of the Act prohibits public officials at any level of state or local government from making, participating in making, or in any way attempting to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.  (Section 87100; Regulation 18700.)  An official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the decision will have a material financial effect on one or more of the official's economic interests.  (Section 87103; Regulation 18700(a).)  To determine if an individual has a disqualifying financial interest under the Act, the Commission applies the following eight step analysis.
Step One:  Is the individual a “public official”?


The Act’s conflict-of-interest provisions apply only to “public officials.”  (Section 87100.)  Defined in Section 82048(a), “public official” means every member, officer, employee, or consultant of a state or local government agency.  Because the District is a local government agency, and Dr. Solomon is a member of the Board of Directors, he is a “public official” for purposes of the Act.  Thus, he is subject to the Act’s conflict of interest provisions.
Step Two:  Is the public official making, participating in making, or influencing a governmental decision?

In determining whether a conflict of interest may be present, a governmental decision needs to be identified, as well as the public official’s actions related to that decision.  A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, appoints a person, obligates or commits his or her agency to any course of action, enters into any contractual agreement on behalf of his or her agency, or determines not to act. (Regulation 18702.1.)  
A public official “participates in making a governmental decision” when, acting within the authority of his or her position, the official negotiates, without significant substantive review, with a governmental entity or private person regarding a governmental decision, or advises or makes recommendations to the decision maker either directly or without significant intervening substantive review, including conducting research or an investigation, or preparing or presenting a report, analysis or opinion.  (Regulation 18702.2(b)(1) and (2).)    
A public official is “attempting to influence a governmental decision” through his or her official position if the official contacts or appears before, or otherwise attempts to influence any member, officer, employee, or consultant of the agency of which he or she is employed.  (Regulation 18702.3.)  Further, a public official is attempting to influence the decision of an agency of which he or she is not employed when purporting to act on behalf of, or as the representative of, his or her agency in the same manner as described above.  (Regulation 18702.3(b).)  
You ask whether Dr. Solomon may participate in an “evaluation process” conducted by the Board concerning Mr. Pepper’s role as the District’s CEO which may include adjustments to his salary and benefits.  This constitutes “making,” “participating in making,” or “attempting to influence” a governmental decision.
Step Three:  Does the public official have one of the five types of economic interests?


The Act’s conflict of interest provisions identify five general categories of economic interests as enumerated in Regulations 18703.1 through 18703.5.  These five general categories are: business entities, real property, sources of income, sources of gifts, and personal finances. 
1.  A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more, or if the official is a director, officer, partner, trustee, employee, or holds any position in management.  (Section 87103(a) and (d); Regulation 18703.1(a) and (b).)  

2.  A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more.  (Section 87103(b); Regulation 18703.2.)
3.  A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision. (Section 87103(c); Regulation 18703.3.)  
4.  A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $420 or more within twelve months prior to the decision.  (Section 87103(e); Regulation 18703.4.)
5.  A public official has an economic interest in his or her personal finances and those of his or her immediate family.  A governmental decision will have an effect on this economic interest if the decision will result in the personal expenses, assets, income, or liabilities of the official or his or her immediate family increasing or decreasing.  (Section 87103; Regulation 18703.5.)
For Dr. Solomon, “business entity”, “sources of income,” and “personal finances” are the most likely sources of a potential conflict of interest.  For “business entity” economic interests, Dr. Solomon’s medical practice qualifies, as we would assume that he has a direct or indirect investment of $2000 or more, or at the very least that he is considered an employee of the practice.    
For “sources of income” economic interests, Regulation 18703.3 states that a public official has an economic interest in any person from whom he or she has received or been promised income, aggregating $500 dollars or more within 12 months prior to the time when the relevant governmental decision is made.
  From the facts presented in your letter, this economic interest would include Mr. Pepper if payments from him have totaled $500 or more within 12 months of the described “evaluation.”  Also, Dr. Solomon has a “source of income” interest in his medical practice in addition to his “business entity” interest in the practice.  
Under most circumstances, Mr. Pepper, the PERS medical plan, and the District would all be considered “sources of income” interests.  However, we have advised that where a patient exercises sufficient control over payments to a doctor by selecting that doctor, instead of other doctors, that patient, rather than the insurance carrier, is the source of income to the doctor.  (Gordon Advice Letter, No. A-09-240.)  Thus, as long as both the PERS plan and the District allow Mr. Pepper “sufficient control” over the selection of his doctor, these two are not “sources of income” interests of Dr. Solomon, as the income otherwise provided is on behalf of the covered beneficiary by contractual agreements.  Mr. Pepper continues to be a “source of income” interest, however, as long as the payments meet the dollar threshold as explained above.
As for an economic interest in “personal finances,” a public official always has this interest in his or her personal finances as well as those of his or her immediate family.
  (Section 87103.)   If the Board acting with Dr. Solomon makes a decision affecting either Mr. Pepper’s PERS benefits or the District’s co-payments on Mr. Pepper’s behalf, this might have an effect on the personal finances of Dr. Solomon considering these payments are income to Dr. Solomon and his medical practice.     
Step Four:  Is the economic interest directly or indirectly involved in the governmental 


       decision?


To determine whether a governmental decision’s reasonably foreseeable financial effect 
on an economic interest is material or not, you first must determine whether the interest is 
directly or indirectly involved.  (Regulation 18704(a).)

Economic interests in both “sources of income” and “business entities” are directly involved in a governmental decision before the official’s agency when that interest, either directly or through an agent, initiates the proceeding in which the decision will be made or is a party named in, or is the subject of, the proceeding.  (Regulation 18704.1.)  Further, an interest is a subject of the proceeding if the decision involves the “renewal, approval (or) denial,” of any “entitlement to, or contract with” the interest.  (Regulation 18704.1(a)(2).)  The economic interest will be deemed indirectly involved in the governmental decision if found not to be directly involved.  (Reg. 18704(a).)   

Applying the language above, Mr. Pepper is considered directly involved in the governmental decision at issue.  This is so because Mr. Pepper is the “subject” of his “evaluation” which may include an adjustment to his benefits.  Any decision regarding an adjustment to his salary or benefits is a proceeding involving a “renewal, approval (or) denial” of an “entitlement” or “contract with” Mr. Pepper. 

Similarly, Mr. Solomon’s medical practice as both a “source of income” and “business entity” interest is indirectly involved.  


Economic interests in personal finances are directly involved when there is any financial effect on the public official’s finances or those of his or her immediate family.  (Regulation 18704.5, emphasis added.)
Steps Five and Six:  Will the governmental decision have a reasonably foreseeable material financial effect on the public official’s economic interest?


Because Mr. Pepper is directly involved, Regulation 18705.3(a) applies.  Regulation 18705.3(a) states that “any reasonably foreseeable financial effect on a person who is a source of income to a public official, and who is directly involved in a decision before the official’s agency, is deemed material.”  (Emphasis added.)

Applying the above language, if the evaluation by the Board results in any reasonably foreseeable financial effect on Mr. Pepper then Step 5 will be met.  Any financial effect would include any change to Mr. Pepper’s compensation resulting from the evaluation.  We would like to stress that this standard is strict, so much so that it is referred to as the “one penny rule.”  Your letter states that the evaluation “may include an adjustment to his (Mr. Pepper’s) salary and benefits.”  If indeed any adjustment is made at all, this standard will have been met.  

For the medical practice as a both a “source of income” and “business entity” indirectly involved interest, Regulation 18705.3(b)(1) states that the materiality standard for “business entities” found in Regulation 18705.1 shall apply.  Regulation 18705.1(c) describes this standard.  The appropriate standard depends on the size of the business entity in question.   Because your letter does not provide any facts about the size of Dr. Solomon’s medical practice, we suggest you consult Regulation 18705.1(c) and apply the standards accordingly.     
� The Political Reform Act is contained in Government Code Sections 81000 through 91014. All statutory references are to the Government Code, unless otherwise indicated. The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations. All regulatory references are to Title 2. Division 6 of the California Code of Regulations, unless otherwise indicated. 


	� “Person” is defined broadly by the Act to mean “individual, proprietorship, firm, partnership, joint venture, syndicate, business trust, company, corporation, limited liability company, association, committee, and any other organization or group of persons acting in concert.”  (Section 82047.)





	� Section 82029 defines “immediate family” to include the public official’s spouse and dependent children.  





