August 10, 2010

Rommel Declines
Planning Commissioner

City of Sacramento

7546 Whitmore Street

Elk Grove CA 95758
RE:  Your Request for Advice
         Our File No. A-10-130
Dear Mr. Declines:

This letter responds to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  This letter is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  
Additionally, our advice is limited to obligations arising under the Act.  We do not address the applicability, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090. 

QUESTION

Do you have a conflict of interest in participating in a consideration of a proposal submitted by AT&T to construct a cell tower at Old Fellows Cemetery?
CONCLUSION


Because AT&T is your employer and a source of income, you have a conflict of interest in any decision that will have either a direct or indirect material financial effect on AT&T. 
FACTS


You are a Planning Commission for the City of Sacramento.  You are also employed by AT&T Services, Inc. as a Senior Technical Team Leader supporting all of AT&T Call Center Operations.  You do not work for AT&T Mobility nor are you involved in their planning or procurement.

The planning commission often has situations in which AT&T, your employer, may bring up proposals as an applicant for various purposes for building or maintaining their infrastructure.  For example, on August 12, 2010, the planning commission will consider a proposal by AT&T to construct a cell tower at Old Fellows Cemetery as a collocation site for AT&T and T-Mobile.  
ANALYSIS


The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.
Steps 1 & 2:  Are you a public official making, participating in making, or influencing a governmental decision?
As a member of the Sacramento Planning Commission, you are a public official under the Act.  (Section 82048.)  Consequently, you may not make, participate in making, or otherwise use your official position to influence any decision that will have a reasonably foreseeable material financial effect on any of your economic interests.

Step 3:  Do you have a potentially disqualifying economic interest?
A public official has a financial interest in a decision within the meaning of Section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests, including:
· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); Regulation 18703.1(b).)
· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more. (Section 87103(b); Regulation 18703.2.)
· An economic interest in any source of income, including promised income, aggregating $500 or more within 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.)

· An economic interest in any source of gifts to him or her if the gifts aggregate to $420 or more within 12 months prior to the decision. (Section 87103(e); Regulation 18703.4.)

· An economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule.  (Section 87103; Regulation 18703.5.)
The only potential economic interests you have indicated relate to your employment with AT&T.  Thus, AT&T would be an economic interest due to income you receive from AT&T (Section 87103(c)) and because of your business position with AT&T (Section 87103(d)).  You have not mentioned any investment interest in AT&T, thus we do not analyze any additional potential economic interest you may have because of any investment.  

You stated that your employer is actually AT&T Services Inc.  It appears that AT&T Services Inc. is simply a corporate division of AT&T.  Even if AT&T Services Inc. were a separate corporation from AT&T, it would most likely be a subsidiary or otherwise related to AT&T (and AT&T’s other subsidiaries).  As defined in Regulation 18703.1(d), a “parent-subsidiary relationship exists when one corporation directly or indirectly owns shares possessing more than 50 percent of the voting power of another corporation.”  Regulation 18703.1(d) also provides:

“Business entities, including corporations, partnerships, joint ventures and any other organizations and enterprises operated for profit, which do not have a parent-subsidiary relationship are otherwise related if any one of the following three tests is met: 
“(A) One business entity has a controlling ownership interest in the other business entity. 
“(B) There is shared management and control between the entities. In determining whether there is shared management and control, consideration should be given to the following factors: 
“(i) The same person or substantially the same person owns and manages the two entities; 
“(ii) There are common or commingled funds or assets; 
“(iii) The business entities share the use of the same offices or employees, or otherwise share activities, resources or personnel on a regular basis; 
“(iv) There is otherwise a regular and close working relationship between the entities; or 
“(C) A controlling owner (50% or greater interest as a shareholder or as a general partner) in one entity also is a controlling owner in the other entity.”

Corporations that are subsidiaries or otherwise related to an economic interest are also considered an economic interest.  
You also noted you own your home in Sacramento, which would also be an economic interest pursuant to Section 87103(b).  However, without more facts concerning the location of your property, we cannot further analyze the property as a possible source of conflict of interest.
Step 4:  Is the economic interest directly involved in the governmental decision? 

“In order to determine if a governmental decision’s reasonably foreseeable financial effect on a given economic interest is material, it must first be determined if the official’s economic interest is directly involved or indirectly involved in the governmental decision.” (Regulation 18704(a).)  

Your have an economic interest in AT&T.  AT&T is directly involved in a decision before the official’s agency when it either:

� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


	� If a public official’s office is listed in Section 87200 (“87200 filers” include members of a city planning commission) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in Regulation 18702.5(b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item. For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in Regulation 18702.5, subdivisions (c) and (d) apply.  (Section 87105.)  





