September 28, 2010
Michael D. Testerman
California District Attorneys Association
921 11th Street, Suite 300

Sacramento, California 95814
Re:
Your Request for Informal Assistance

Our File No. I-10-132
Dear Mr. Testerman:

This letter responds to your request for advice regarding the reporting provisions of the Political Reform Act (the “Act”).
  Our advice is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Nothing in this letter should be construed to evaluate any conduct that has already taken place. Finally, our advice is limited to the provisions of the Act.  
Because you have not identified any of the public officials for whom you seek advice, we are providing informal assistance.

QUESTIONS
1.  Are presenters at seminars put on by the California District Attorneys Association (CDAA) required to disclose on their Statement of Economic Interest (Form 700) travel expense payments they receive for attending the seminars?
2.  Are attendees who receive free admission to seminars put on by the California District Attorneys Association required to disclose on their Statement of Economic Interest (Form 700) the value of the admission they receive in attending the seminars?  
CONCLUSIONS

1.  Yes.  The payments are reportable as income if the source of the payment is required to be reported on the filer’s statement of economic interest as explained below and the filer provides consideration of equal or greater value in return for the travel expense payments.  To the extent that the payments are gifts to any official who makes a presentation at the seminars, the payments are reportable but not subject to the Act’s gift limits. 

2.  No.  Free admission to the seminars is not a gift under the Act as it is meets the “informational material” exception under Section 82028(b)(1).  However, any travel payments are reportable gifts.
FACTS


The California District Attorneys Association (the “CDAA”) represents California’s 58 elected district attorneys and covers 2,500 deputy district attorneys, many of whom are required to file a Statement of Economic Interest (“SEI” or “Form 700”). Recently, the CDAA has received numerous inquiries regarding the applicability of new disclosure rules as they pertain to the receipt by Form 700 filers of reimbursement payments for travel expenses and/or tuition scholarship grants offered in conjunction with training seminars presented by CDAA.

While the majority of travel expense reimbursement payments are made to seminar/symposia technical advisors and instructor/presenters in return for their research, training material preparation, subject matter expertise, experience, and oral presentations, attendees are often the recipients of travel cost reimbursement and/or tuition scholarships in compliance with state and/or federal mandates.  CDAA requests advice regarding the applicability of the new reporting rules with regard to the following:

 1.  With regard to Form 700 filers who act as seminar/symposia technical advisors and/or instructors/presenters, is reimbursement for travel-related expenses (inclusive of either mileage, car rental costs, air fare, accommodations, and meals) in conjunction with participation in the CDAA program and/or grant sponsored training reportable by the Form 700 filer as a gift?
2.  With regard to attendees of these seminars who are Form 700 filers are tuition scholarships and travel reimbursement provided under the terms and conditions of grant awards from state or federal grantor agencies reportable by the Form 700 filer as a gift?

In our recent telephone conversation you indicated that CDAA reimburses the seminar presenters for their travel and lodging expenses in attending the seminars at which they make their presentations.  Attendees, however, are rarely given travel expenses but are provided free admission under various scholarship grant programs.  The purpose of these scholarships is to provide training to the deputy district attorneys who practice in the field covered by the seminar topic.
ANALYSIS


Public officials are required to perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interest of others.  Toward that end, the Act establishes certain reporting obligations for public officials who are engaged in decision making. 

Public officials who are required to file statements of economic interests are either identified in Section 87200 (statutory filers) or designated in an agency's conflict-of-interest code (designated employees or code filers).  (See §§ 87300 and 87302.)  District Attorneys are statutory filers under Section 87200 and are required to file Statements of Economic Interest pursuant to that section.  Deputy District Attorneys are code filers required to report identified sources subject to their designation category in their agency’s conflict-of-interest code.


Section 87207 sets forth the requirement for disclosure of income:

“(a) When income is required to be reported under this article, the statement shall contain, except as provided in subdivision (b):
“(1) The name and address of each source of income aggregating five hundred dollars ($500) or more in value, or fifty dollars ($50) or more in value if the income was a gift, and a general description of the business activity, if any, of each source.
“(2) A statement whether the aggregate value of income from each source, or in the case of a loan, the highest amount owed to each source, was at least five hundred dollars ($500) but did not exceed one thousand dollars ($1,000), whether it was in excess of one thousand dollars ($1,000) but was not greater than ten thousand dollars ($10,000), whether it was greater than ten thousand dollars ($10,000) but not greater than one hundred thousand dollars ($100,000), or whether it was greater than one hundred thousand dollars ($100,000).
“(3) A description of the consideration, if any, for which the income was received.
“(4) In the case of a gift, the amount and the date on which the gift was received.
“(5) In the case of a loan, the annual interest rate, the security, if any, given for the loan, and the term of the loan.
{…}
“(c) When a payment, including an advance or reimbursement, for travel is required to be reported pursuant to this section, it may be reported on a separate travel reimbursement schedule which shall be included in the filer’s statement of economic interest. A filer who chooses not to use the travel schedule shall disclose payments for travel as a gift, unless it is clear from all surrounding circumstances that the services provided were equal to or greater in value than the payments for the travel, in which case the travel may be reported as income.”
Section 82028 defines “Gift” as:
“any payment that confers a personal benefit on the recipient, to the extent that  consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status.  Any person, other than a defendant in a criminal action, who claims that a payment is not a gift by reason of receipt of consideration has the burden of proving that the consideration received is of equal or greater value.”  (Emphasis added.)

So long as the seminar/symposia technical advisors and instructor/presenters are providing “consideration of equal or greater value” in attending the seminars, the travel reimbursements are income and not a gift.  (See Benninghoven Advice Letter, I-93-298).  Pursuant to Section 87207, the source of reportable income must be disclosed if the income (in this case, travel expenses) aggregates to $500 or more during the reporting period.  
To the extent, if any, that the payments are gifts, those making presentations at the seminar fall under the provisions of Section 89506 and Regulation 18950.1, so that the gifts are reportable, but not subject to limits.
Section 89506 states:

“(a) Payments, advances, or reimbursements, for travel, including actual transportation and related lodging and subsistence that is reasonably related to a legislative or governmental purpose, or to an issue of state, national, or international public policy, are not prohibited or limited by this chapter if either of the following apply:
“(1) The travel is in connection with a speech given by the elected state officer, local elected officeholder, candidate for elected state office or local elected office, an individual specified in Section 87200, member of a state board or commission, or designated employee of a state or local government agency, the lodging and subsistence expenses are limited to 
the day immediately preceding, the day of, and the day immediately following the speech, and the travel is within the United States.”
Regulation 18950.1 further provides:

“The following provisions shall apply to payments made for travel pursuant to Government Code Sections 89501 through 89506:

“(a) Travel In Connection With Speeches, Panels, and Seminars. 

“(1) Only a reportable payment is subject to the limitations on gifts specified in Government Code Section 89503. See California Code of Regulations, Title 2, Section 18950.3, to determine whether a payment in connection with a speech, panel, or seminar is reportable. 
“(2) A payment made for travel, including actual transportation and related lodging and subsistence, is not subject to the prohibitions or limitations on honoraria and gifts specified in Government Code Sections 89501, 89502, or 89503 if: 
“(A) The travel is reasonably related to a legislative or governmental purpose, or to an issue of state, national, or international public policy, and 
“(B) The travel, including actual transportation and related lodging and subsistence, is in connection with a speech given by the official or candidate; the lodging and subsistence expenses are limited to the day immediately preceding, the day of, and the day immediately following the speech; and the travel is within the United States.

� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3), copy enclosed).


� Code filers would only be required to report income or gifts from the CDAA if the agency determined that CDAA was a type of source that may present a potential conflict of interest for the filer and, therefore, required to be identified under the conflict-of-interest code. 





