October 29, 2010
Andrew Shen, Deputy City Attorney

Office of the City Attorney

City and County of San Francisco

City Hall – 1 Dr. Carlton B. Goodlett Place, Room 234

San Francisco, CA 94102

Re:
Your Request for Informal Assistance

Our File No.  I-10-136
Dear Mr. Shen:

This letter responds to your request for advice on behalf of Owen Stephens, president of the Treasure Island Development Authority (“TIDA”) regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Because your inquiry is general in nature and does not provide specific decisions, we will treat your letter as a request for informal assistance pursuant to Regulation 18329(c).
  
Our advice is based solely on the provisions of the Act.  In addition, nothing in this letter should be construed to evaluate any conduct that may have already taken place, and any conclusions contained in this letter apply only to prospective actions.  In addition, this letter is based on the facts presented. The Fair Political Practices Commission (“the Commission”) does not act as a finder of fact when it renders assistance. (In re Oglesby (1975) 1 FPPC Ops. 71.)
Finally, please note that since we only advise under the Act, we offer no opinion on the application, if any, of other conflict-of-interest laws such as Government Code Section 1090 or common law conflict-of-interest.
QUESTION


May Mr. Stephens make, participate in making, or influence a governmental decision regarding the TIDA Transition Plan despite the fact that his personal finances are directly affected by the decisions?
CONCLUSION


Based on the facts provided, Mr. Stephens may qualify under the public generally exception if the financial benefits he would receive under the TIDA Transition Plan are substantially similar to benefits that would be received by 10 percent or more of the households on the Islands.  See discussion below.

FACTS


You are Deputy City Attorney for the City and County of San Francisco (the “City”) and you are requesting written advice on behalf of Board member Stephens who is president of TIDA.

TIDA is a nonprofit corporation.  In 1997, the Legislature enacted special legislation (The Treasure Island Conversion Act of 1997, A.B. 699), that designated TIDA as a redevelopment agency for Treasure Island and Yerba Buena Island (the “Islands”). Absent this special legislation, the Islands would have been under the jurisdiction of the existing San Francisco Redevelopment Agency.  The City and County of San Francisco is the only jurisdiction in California that has two redevelopment agencies under its authority.


In a series of meetings over the coming months, the TIDA board will consider Transition Housing Rules and Regulations (“Transition Plan”) that address housing-related benefits that residents of market-rate rental units on the Islands would receive during the redevelopment of the Islands.


Under the proposed Transition Plan the following housing benefit options will be offered to all qualifying households, if and when the TIDA Board approves the plan:

· Long-term rental housing. All eligible households would have the right to rent new housing units after receiving a notice from TIDA that its existing unit must be vacated to allow for project development. Each household that chooses this option will be entitled to rent a new unit for the same rent it paid for the existing unit, subject to annual adjustment by the City’s rent control laws. In addition, households with incomes that do not exceed those defined as “moderate income” under state law (120 percent of area median income) may be eligible for even lower rental rates.

· In-lieu payments. After any eligible household receives a notice from TIDA that its existing unit must be vacated to allow for project development, the household may choose to move off the Islands and receive a one-time, lump-sum payment, referred to as an ‘in-lieu” payment.  The current proposal is to pay $5,101 per household member, capped at $15,304 per household, with upward adjustments for household members who are elderly, disabled, or minors. For four-person households the amount of down payment assistance is $13,000.
· Housing purchase assistance. If an eligible household makes a successful offer to purchase a new home on the Islands, the household would receive a one-time, lump-sum payment of between approximately $7,000 to $15,000 according to a schedule based on household size to assist with the down payment for the new home.

TIDA has prepared a summary of the proposed transition housing rules and regulations for the development, Villages at Treasure Island, outlining the proposed terms of the transition plan (the “Summary”). Once approved, the Summary will serve as the basis for drafting the transition plan.


Mr. Stephens is a member of a four-person household (with three unrelated roommates) that rents a market-rate unit on Treasure Island and could be affected by the Transition Plan. With regard to economic interests, Mr. Stephens subleases his unit on a month-to-month basis and therefore has no interest in any real property on Treasure Island. His only economic interest involves his personal finances, which may be affected by the benefits offered under the Transition Plan.


Two groups of individuals reside on the Islands: the approximately 1,204 residents living in the 455 market rate rental units at the Villages, and the approximately 750 residents of the 250 housing units that are used as supportive housing for the formerly homeless (the Transition Plan will not apply to the residents of the supportive housing units).  The 455 market-rate rental units include 92 two-bedroom units, 208 three-bedroom units, and 155 four-bedroom units.

Until he receives formal advice from the FPPC, Mr. Stephens has recused himself from the TIDA Board’s consideration of the Transition Plan.

For purposes of this analysis, you wish for us to assume that Mr. Stephens has a conflict-of-interest in his personal finances and that the first six steps of the Act’s conflict-of-interest analysis have been met.  
ANALYSIS

Because you have asked us to assume that Mr. Stephens has a conflict-of-interest in his personal finances, we limit our analysis to application of the Public Generally exception.


Public Generally Exception: The General Rule


Even if a public official determines that his or her economic interests will experience a material financial effect as a result of the governmental decision before the official, he or she may still participate under the “public generally” exception if the material financial effect of a governmental decision on a public official's economic interests is indistinguishable from its effect on the public generally. (Section 87103; Regulation 18707.)   


Under the basic public generally rule, an official must meet a two-part test by showing that the decision would affect a “significant segment” of the public in “substantial the same manner” as it financially affects the official’s economic interest.


For decisions that affect the personal expenses, income, assets, or liabilities of a public official or a member of his or her immediate family, or an individual who is a source of income or gifts to the public official, Regulation 18707.1 states that a “significant segment” is affected if the decision affects:

“(i) Ten percent or more of the population in the jurisdiction of the official's agency or the district the official represents; or 
(ii) 5,000 individuals who are residents of the jurisdiction.”


Section 82035 defines “jurisdiction” with respect to a local government agency as 

“the region, county, city, district or other geographical area in which it has jurisdiction.”  Because the TIDA Board has jurisdiction only in the portions of the Islands comprising the former Naval Station Treasure Island, TIDA’s jurisdiction is limited to this area.


Based upon the number of residents that will be affected by the Transition Plan (1,204 residents out of a total of 1,954, or approximately 61 percent of all residents on the Islands), it appears that decisions regarding the plan will affect the minimum threshold of ten percent of the population in the jurisdiction of the official’s agency as provided in Regulation 18707.1(b)(1)(A)(i).



In the next step, you must also determine the financial effect on Mr. Stephens’ economic interests and measure this effect against the financial effect on the public generally. The minimum threshold of the significant segment identified must be affected in “substantially the same manner” as Mr. Stephens’ economic interest.

You stated that Mr. Stephens is a member of a four-person household (with three unrelated roommates) that rents a market-rate unit on Treasure Island.  

The facts you have provided indicate there are various potential financial benefits that may be offered to qualifying households depending on income levels, number of household members and the type of housing benefit option selected.


For instance, according to your facts, if Mr. Stephens selects the “in-lieu payment” benefit option as currently proposed, he would receive $3,826 because this benefit is capped at $15,304 per household and he is in a four-person household.  If he selects the “long-term rental housing” option, he would be entitled to rent a new unit for the same rent he is paying for the existing unit and if his household income is defined as “moderate income” (120 percent of area median income) he may be eligible for even lower rent.  If he chose the “housing purchase assistance” option as currently proposed, his household would get $13,000 to assist with a down payment for a new home.


In order to meet the second prong of the analysis, you must show that at least 10 percent of the Island’s population is in four-person households with income similar to Mr. Stephens’ household. 


If 10 percent or more of the households on the Islands qualify for substantially similar financial benefits, then the second-prong of the public generally test will be met and Mr. Stephens may make, participate in making, or influence government decisions relating to the TIDA Transition Plan despite his conflict-of-interest.

If you have other questions on this matter, please contact me at (916) 322-5660.








Sincerely, 









Scott Hallabrin








General Counsel

	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





	� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice. (Section 83114; regulation 18329(c)(3).) 





