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January 11, 2011
John Bezmalinovic
Granville Homes, Inc.
1396 West Herndon Avenue, Suite 101

Fresno, California 93711
Re:
Your Request for Advice


Our File No. A-10-137a
Dear Mr. Bezmalinovic:

This letter is in response to your supplemental request for advice, on behalf of Darius Assemi, regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  We provided previous advice on September 16, 2010.  We address only those issues raised by the new facts you have provided.
QUESTION

As a member of the California Transportation Commission (the “CTC”), may Commissioner Darius Assemi make, participate in making, or otherwise use his official position to influence the CTC’s decisions relating to the construction of a highway interchange in Fresno County, if he has an indirect economic interest in real property in the county?
CONCLUSION

While it does not appear that the commissioner’s interest in his La Ventana property or Garfield Avenue Property will result in a conflict of interest, his interest in his Westlake Property would appear to be materially affected by the interchange decision.  Therefore, Commissioner Assemi may not make, participate in making or use his official position to influence the Commission’s decisions regarding the proposed interchange.  It is reasonably foreseeable that the Commission’s decisions will have a material financial effect on his real property interest because the interchange will significantly improve the property’s access to a major highway.
FACTS

The facts provided with your prior request are the same with the exception that you have corrected the facts to indicate that the La Ventana property will not include any commercial zoning.  In addition, at your suggestion, we have reviewed information on the city of Fresno’s website that was not previously considered.

In our prior advice, we concluded that Commissioner Assemi's may not participate in California Transportation Commission (“CTC”) decisions regarding the proposed intersection because it is reasonably foreseeable that the decision will have a material financial effect on his interest in the La Ventana property.  This was based primarily on the fact that the development of this property would include commercial property.  Because of this conclusion, we had no need to evaluate whether the decision would have a material financial effect on the other two properties in which Commissioner Assemi has an economic interest.  Following is our analysis regarding the Garfield Avenue Property and the Westlake Property.
ANALYSIS
Steps 1. to 4.
In our prior advice letter, we advised that Commissioner Assemi is a “public official” who will be making, participating in making and influencing the CTC’s decision to approve the proposed interchange.  We identified economic interests in real property referred as the Garfield Avenue Property and the Westlake Property.  We concluded that his interest in these properties would be indirectly involved in CTC’s decision regarding the interchange.
Step 5.  What is the applicable materiality standard?
The financial effect of a governmental decision on real property that is indirectly involved in the governmental decision is presumed not to be material.  This presumption may be rebutted by proof that there are specific circumstances regarding the governmental decision, its financial effect, and the nature of the real property that make it reasonably foreseeable that the decision will have a material financial effect on the real property in which the public official has an interest.  Examples of such specific circumstances include the development potential or income producing potential of the real property, the use of the real property and the character of the neighborhood, including substantial effects on traffic, view, privacy, intensity of use, noise levels and air emissions.  (Regulation 18705.2(b)(1).)  
Step 6.  Is it reasonably foreseeable that the financial effect of the CTC’s decision on Commissioner Assemi’s economic interests will meet the applicable materiality standard?

Garfield Avenue Property:  This property, located approximately 4,600 feet from the proposed interchange, is a great deal farther than the 500 foot materiality threshold.  We also note that the route to reach the existing Herndon Avenue interchange does not appear to be longer or less convenient than the route to the proposed interchange via Veterans Boulevard.  Accordingly, the presumption of non-materiality is not rebutted with respect to the Garfield Avenue property.  

Westlake Property:  The Westlake property is located approximately 1.7 miles from the proposed interchange and is expected to be annexed into the City of Fresno.  We note that Commissioner Assemi indirectly owns a great deal of property in the “Westlake Development Project.”  His 238.54 acres represent approximately 65% of the land available for construction, after subtracting acreage that will be set aside for roadways, a lake and open space.
  Most importantly, Commissioner Assemi’s property abuts the intersection of Grantland and Gettysburg Avenues, which is where Veterans Boulevard begins.  Veterans Boulevard will be a super arterial road which will provide a direct and unimpeded route from the Westlake Property to the proposed interchange.  The routes to existing interchanges are longer and do not provide the unimpeded movement of traffic of a super arterial road.

You state that construction of the surface street portion of Veterans Boulevard is not contingent upon approval and building of the interchange.  This is precisely why the decision to approve the interchange is important to property located so close to Veterans Boulevard.  Without the interchange, Veterans Boulevard would, as you say, provide a corridor between two rapidly growing areas of the city, but would not significantly improve the Westlake property’s access to Highway 99.  The Westlake property’s location, abutting the intersection where Veterans Boulevard begins, makes it uniquely poised to enjoy the full benefit of the new Highway 99 interchange.  Generally, it can be expected that improved access of real property to a freeway interchange will enhance the value of the property.  The fact that the proposed interchange will significantly improve the Westlake property’s access to Highway 99 rebuts the presumption of non-materiality.  It is reasonably foreseeable that the Commission’s decision will have a material financial effect on Commissioner Assemi’s economic interest in the Westlake Property.  
As stated above, it is reasonably foreseeable that the CTC’s decision to approve the proposed interchange will have a material financial effect on Commissioner Assemi’s interests in real property.  Therefore, he may not make, participate in making or use his official position to influence the CTC’s decision to approve the proposed interchange without violating the Act’s conflict-of-interest provisions.

Steps 7 & 8.  The “public generally” and “legally required participation” exceptions.
As stated in our prior advice, it does not appear that either of these exceptions is applicable to Commissioner Assemi’s situation.  

If you have other questions on this matter, please contact me at (916) 322-5660.  







Sincerely, 







Scott Hallabrin







General Counsel
By:
Valentina Joyce







Counsel, Legal Division
VJ:jgl
� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


�  The Westlake project will consist of 460 acres with 92 acres set aside for roadways, a lake and open space.  (City of Fresno-Westlake Development Project.  Notice of Preparation of Initial Study, page 2-5.) 





�  When a public official who holds an office specified in section 87200 has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, orally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5(b), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5(c) and 18702.5(d) apply. 





