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August 26, 2010
Kevin R. Heneghan
The Sutton Law Firm
150 Post Street, Suite 405
San Francisco, California 94108
RE:
Your Request for Advice

Our File No. A-10-138
Dear Mr. Heneghan:


This letter responds to your request for advice on behalf of San Francisco Supervisor Michela Alioto-Pier regarding the legal defense fund provisions of the Political Reform Act (the “Act”) 
 and is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  

QUESTIONS

1.  Can Supervisor Alioto-Pier establish a legal defense fund to solicit funds to pay legal fees and costs in connection with the First Writ Proceeding as described below?


2.  Can Supervisor Alioto-Pier establish a legal defense fund to solicit funds to pay legal fees and costs in connection with the Second Writ Proceeding as described below?


3.  Assuming that questions 1 and 2 are an in the affirmative, can Supervisor Alioto-Pier use the same legal defense fund to pay legal fees and costs for both proceedings?

CONCLUSIONS

1. and 2.  Yes.  Because the issues in the court proceeding  arise directly out of the conduct of an election campaign, the electoral process, or the performance of the officer’s governmental activities and duties, Supervisor Alioto-Pier may open a legal defense fund to pay for the attorney’s fees and costs of the litigation.


3.  Yes.  Supervisor Alioto-Pier may use the same legal defense fund to pay legal fees and costs for both proceedings
FACTS


In 2008, the San Francisco City Attorney (the “City Attorney’) issued a memorandum concluding that Supervisor Alioto-Pier was ineligible to run for re-election based on the term limit provisions of the City Charter.  Supervisor Alioto-Pier disagreed with this legal advice, and on June 3, 2010, filed with the Department of Elections a Declaration of Intent to become a candidate for re-election in the November 2, 2010 election.  Later that same day, the Director of the Department of Elections informed Supervisor Alioto-Pier that “the Department of Elections cannot list you as a candidate for this office on the November 2, 2010 ballot or any other official election materials for that election,” based on the prior City Attorney memorandum.

Supervisor Alioto-Pier thereafter had discussions with the City Attorney about how to resolve the matter and the City Attorney ultimately told Supervisor Alioto-Pier that she would have to go to court to overturn the decision.  On June 10, Supervisor Alioto-Pier made one last attempt to convince the City Attorney that the Charter’s term limit provisions did not bar her from seeking reelection, but the City Attorney’s office responded that:  “Ms. Alito-Pier is ineligible to serve another term as District Two Supervisor, and the Department of Elections cannot list her on the November 2, 2010 ballot as a candidate for that office.”
In order to challenge the administrative decision of the Director of Elections that she was not eligible to run for reelection, Supervisor Alioto-Pier was required to file a Writ of Mandate in Superior Court (the “First Writ Proceeding”).  On July 22, 2010 the San Francisco Superior Court determined that Supervisor Alioto-Pier was eligible to run for reelection and granted the Petition for Writ of Mandate ordering the Director of Elections to place Supervisor Alioto-Pier’s name on the November ballot.

The City Attorney thereafter challenged the decision of the Superior Court by filing a Writ of Mandate in the Court of Appeal on July 28, 2010 (the “Second Writ Proceeding”).  The City Attorney filed this writ proceeding under the original jurisdiction of the Court of Appeal and not as an appeal of the Superior Court‘s decision.  The writ petition is currently pending as the Court of Appeal, with a hearing scheduled for August 18, 2010.
ANALYSIS


Section 85304 provides for the establishment of a legal defense fund for elected state officers and candidate for elective state office.  
Section 85304 states:

“(a) A candidate for elective state office or an elected state officer may establish a separate account to defray attorney’s fees and other related legal costs incurred for the candidate’s or officer’s legal defense if the candidate or officer is subject to one or more civil or criminal proceedings or administrative proceedings arising directly out of the conduct of an election campaign, the electoral process, or the performance of the officer’s governmental activities and duties.  These funds may be used only to defray those attorney fees and other related legal costs.

“(b) A candidate may receive contributions to this account that are not subject to the contribution limits set forth in this article. However, all contributions shall be reported in a manner prescribed by the commission.

“(c) Once the legal dispute is resolved, the candidate shall dispose of any funds remaining after all expenses associated with the dispute are discharged for one or more of the purposes set forth in paragraphs (1) to (5), inclusive, of subdivision (b) of Section 89519.”  (Emphasis added.)
Recently, the Act was amended to provide for the establishment of a legal defense fund by a local candidate under the same terms as set forth in Section 85304 (Section 85304.5).  Regulation 18530.45 further identifies what procedures must be used in establishing a legal defense fund.

You have indicated that Supervisor Alioto-Pier has been involved in an ongoing legal case arising directly out of the electoral process related to her office, as required for application of Section 85304.5.  Regulation 18530.45 details the reporting requirements for “legal defense funds” raised under Section 85304.5, requiring first that the candidate open a controlled committee to administer a bank account, separate from any other bank account held by the candidate, established specifically for the deposit of these funds. 

Although “legal defense funds” are raised, deposited, and reported under rules that differ somewhat from corresponding provisions governing campaign funds generally, monies raised and spent by a candidate under Section 85304.5 are campaign funds, and as such are subject to the “personal use” limitations on expenditures of campaign funds.    


We therefore conclude that Supervisor Alioto-Pier may properly establish a legal defense fund committee and associated bank account, for the purpose of defending the litigation you have described, in accordance with the rules outlined in this letter.  Regulation 18530.45 (d) requires that separate legal defense accounts be established for each local elective office to which the legal proceeding or proceedings relate. It does not require a separate account for legal proceedings related to the same office.  Accordingly, Supervisor Alioto-Pier may use the same legal defense fund to pay legal fees and costs for both proceedings.
If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely, 


Scott Hallabrin

General Counsel

By:
William J. Lenkeit

Senior Counsel, Legal Division

WL:jgl
� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


� Please be aware that the regulation permits a local government agency to impose different requirements than those established by the Act and its regulations so long as they are “at least as strict” as those imposed by the regulation.  We do not address local requirements, if any, in this response.





