September 2, 2010
Tony Daysog

Candidate for Mayor of Alameda

100 Pringle Avenue, Suite 560

Walnut Creek, CA 94596
RE:  Your Request for Informal Assistance
         Our File No.  I-10-141
Dear Councilmember Daysog:

This letter is in response to your request regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Please note that because your advice request does not refer to a specific governmental decision, we are treating your request as one for informal assistance.  (Regulation 18329(b)(8)(D).)
  Moreover, Commission advice is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops.  71.)

We note your questions appear to request advice on other relevant statutes outside the Act.  Please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws, such as Government Code Section 1090 and common law conflict of interest, or incompatible activities restrictions your agency may impose.
QUESTIONS
Either as a candidate for Mayor, or if elected Mayor, you ask the following:

1.  Is it a conflict of interest for you to discuss the Webster Street project generally and/or, in particular, with the media (i.e. in newspaper interviews or letters to the editors), on the internet (i.e. comment on “blogs”), and/or at live mayoral debates?

2.  Is it a conflict of interest for you to discuss the following with the media (i.e. newspaper interviews or letters to the editors), on the internet (i.e. comment on “blogs”), and/or at live mayoral debates?
· The revitalization of the Atlantic to waterfront Webster Street sub-area?

· The revitalization of the Pacific Avenue to Atlantic Avenue Webster Street sub-area?

· The revitalization of the Santa Clara Avenue to Pacific Avenue Webster Street sub-area?

· The revitalization of the Central Avenue to Santa Clara Avenue Webster Street sub-area?
CONCLUSIONS

Candidates are not subject to disqualification under Section 87100.  Moreover, even after you are elected (if you should win) the Act would not prohibit you from communicating with the general public or the press.  If elected, you could have a conflict of interest as mayor in other decisions as described below. 
FACTS


You are a candidate for the Office of the Mayor of Alameda.  You are also currently a volunteer on a separate agency called the Cal-Trans District 4 Pedestrian Advisory Committee.  You own and reside in a home on Haight Avenue in the city that is approximately 100 feet away from a major commercial corridor called Webster Street.  You stated that you do not rent out any rooms and your home is not an income-producing property.  You do not own any businesses.

Haight Avenue is perpendicular on an east-to-west axis to Webster Street, which is a commercial district in Alameda that runs on a north-south axis for approximately 1.2 miles.  The City of Alameda has recently begun a revitalization process for Webster Street, out of which major policies, strategies, and funding decisions will emerge most likely well after the November 2010 election.


In the initial presentations for Webster Street’s revitalization, the City has divided Webster Street into four project sub-areas, which are generally divided as follows:


(1)  Atlantic Avenue north to the waterfront 

(2)  Pacific Avenue to Atlantic Avenue 

(3)  Santa Clara Avenue to Pacific Avenue

(4)  Central Avenue to Santa Clara Avenue 

Of the four project sub-areas, you residence is approximately 100 feet from the Santa Clara Avenue to Pacific Avenue sub-area (sub-area 3) and approximately 330 feet away from the Central Avenue to Santa Clara Avenue sub-area (sub-area 4).  You also indicated that the Atlantic Avenue to waterfront sub-area and Pacific Avenue to Atlantic Ave sub-area are over 400 feet away but within 500 feet of your residence.
ANALYSIS

The Act prohibits a public official from making, participating in, or using his official position to influence a governmental decision in which the official knows or has reason to know he or she has a financial interest.  (Section 87100.) 

1.  Are you a public official?

The term “public official” includes every member, officer, employee, or consultant of a state or local government agency.  (Section 82048.)  “Member” means members of boards, commissions, or committees that possess decision-making authority.  (Regulation 18701.)  If you are elected as Mayor, you will be a public official under the Act.
  
A candidate for public office is not a “public official” under the above definition. (Sherman Advice Letter, No. A-01-209.)  As such, you are not subject to the conflict-of-interest provisions of the Act during your candidacy.  We also do not have sufficient facts to determine if you are a public official as a member of the Cal-Trans District 4 Pedestrian Advisory Committee.
  In absences of facts suggesting otherwise, we assume for purposes of this letter that you are not currently a public official.  
If you become a “public official,” as mayor you may not make, participate in making, or influence governmental decisions that will have a reasonably foreseeable material financial effect on your economic interests as discussed further below. (Sections 87100, 87103.) 
2.  Would you be making, participating in making or influencing a government decision?

The Act’s conflict-of-interest provisions apply only where a public official “make[s], participate[s] in making or in any way attempt[s] to use his [or her] official position to influence a governmental decision in which he [or she] knows or has reason to know he [the official] has a financial interest.”  (Section 87100; regulation 18700(b)(2).)  The Commission has adopted a series of regulations that define “making,” “participating in making,” and “influencing” a governmental decision, and which also provide certain exceptions.  (Regulations 18702-18702.4.)
· A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)

· A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)

· A public official uses or attempts to use his or her official position to “influence” a governmental decision if either of the following rules apply:

· The first rule applies when the relevant governmental decision is within or before the public official’s own agency, or an agency appointed by or subject to the budgetary control of the public official’s agency.  (Regulation 18702.3(a).)  Regulation 18702.3(a) provides that an official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency.  Attempts to influence include, but are not limited to, appearances or contacts by the official on behalf of a business entity, client, or customer.”  

· The second rule applies to conduct before an agency that is not the official’s own agency, or an agency appointed by or subject to the budgetary control of the official’s agency.  Regulation 18702.3(b) provides the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official acts or purports to act on behalf of, or as the representative of, his or her agency to any member, officer, employee or consultant of an agency.  Such actions include, but are not limited to the use of official stationery.
An official is not attempting to use his or her official position to influence a governmental decision of an agency, as described in Regulation 18702.3(a), if the official communicates with the general public or the press.  (Regulation 18702.4(b)(2).)  We have advised that under the proper circumstances, an official may express his or her opinion to the public or the press by, for example, writing a newspaper article or appearing on a radio program regarding a matter in which he or she has a conflict of interest under the Act.  (Edelen Advice Letter, No. I-07-059; Acker Advice Letter, No. A-01-117).  Thus, the conduct you describe would not be “making,” “participating in making,” or “influencing” a decision even if you were elected mayor.  However, we will discuss the remaining parts of the analysis, which would apply to other decisions you may be confronted with if you were elected mayor.
3.  What are your economic interests?

Section 87103 states that a public official has a financial interest in a decision when it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his immediate family, or on the following economic interests:

· Any business entity in which the public official has a direct or indirect investment worth $2,000 or more.  (Section 87103(a); Regulation 18703.1.)
· Any real property in which the public official has a direct or indirect interest worth $2,000 or more.  (Section 87103(b); Regulation 18703.2.)
· Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating $500 or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  (Section 87103(c); Regulation 18703.3.)
· Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); Regulation 18703.1(b).)
�  Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  





�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; regulation 18329(c)(3), copy enclosed.)


�  If a public official’s office is listed in section 87200 (“87200 filers” include mayors) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in Regulation 18702.5(b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5, subdivisions (c) and (d) apply.  (Section 87105.)  These requirements are applicable to you if you have a conflict of interest in a governmental decision.





	�  The Act only treats members of committees, boards or commissions as “public officials” if the committee, board or commission has decisionmaking authority.  Under Regulation 18701(a)(1)(A) a board or commission possesses decision making authority whenever: (i) It may make a final governmental decision; (ii) It may compel a governmental decision; or it may prevent a governmental decision either by reason of an exclusive power to initiate the decision or by reason of a veto which may not be overridden; or (iii) It makes substantive recommendations which are, and over an extended period of time have been, regularly approved without significant amendment or modification by another public official or governmental agency.  





