November 4, 2010
Sandra J. Levin
Colantuono & Levin, PC
300 S. Grand Ave. Ste. 2700

Los Angeles, California 90071
RE:  Your Request for Advice
         Our File No. A-10-144
Dear Ms. Levin:

This letter responds to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”) 
 and is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Additionally, we base our advice solely on the provisions of the Act and do not address the applicability, if any, of other conflict-of-interest laws, such as common law conflict of interest or Government Code Section 1090.

QUESTION


Does Councilmember Howard Vipperman have a disqualifying conflict of interest in a governmental decision involving a code enforcement action against a property that is owned by James Luis when James Luis is the Vice President of Shepard Brothers, Inc., a company that does business with Councilmember Vipperman?
CONCLUSION


Yes.  Councilmember Vipperman would be disqualified from participating in the governmental decision if Shepard Brothers, Inc. has been a source of income of $500 or more to Councilmember Vipperman within the last 12 months. 
FACTS

You are the City Attorney for the City of La Habra Heights and are writing on behalf of La Habra City Councilmember Howard Vipperman.  The La Habra Heights City Council will be 
making decisions with respect to a code enforcement action against a property located in La Habra, California, which is owned by James and Nancy Luis.  The City Council will be monitoring and supervising a code enforcement action against the owners of the property, concerning alleged code violations on the property.  Councilmember Vipperman does not own real property within 500 feet of the property.
Councilmember Vipperman’s business, VIP Rubber Co., Inc. regularly engages in transactions with Shepard Brothers, Inc.  James Luis is employed as the Vice President of Shepard Brothers, Inc. and has a personal relationship with Councilmember Vipperman.  James Luis and Councilmember Vipperman also belong to the same golf club.  Councilmember Vipperman would like to know if any of the described interests disqualify him from participating in the code enforcement action in his capacity as a city councilmember.
ANALYSIS

Potential Conflict of Interest

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.

Steps 1 & 2:  Is Councilmember Vipperman A Public Official Making, Participating in Making, or Influencing a Governmental Decision?

As a city councilmember, Councilmember Vipperman is a public official under the Act.  (Section 82048.)  Consequently, he may not make, participate in making, or otherwise use his official position to influence any decisions that will have a reasonably foreseeable material financial effect on any of his economic interests.  Because Councilmember Vipperman will be called upon to consider a code enforcement action before the City Council he will be making, 
participating in making, or otherwise using his official position to influence a governmental decision.

Step 3:  Does Councilmember Vipperman Have a Potentially Disqualifying Economic Interest?

A public official has a financial interest in a decision within the meaning of Section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests, including:
· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); Regulation 18703.1(b).)
· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more. (Section 87103(b); Regulation 18703.2.)
· An economic interest in any source of income, including promised income, aggregating $500 or more within 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.)

· An economic interest in any source of gifts to him or her if the gifts aggregate to $420 or more within 12 months prior to the decision. (Section 87103(e); Regulation 18703.4.)

· An economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule.  (Section 87103; Regulation 18703.5.)

Councilmember Vipperman has an economic interest in his business if he has an investment of $2,000 or more in his business or if he serves as a director, officer partner, trustee, employee, or holds and position of management in the business.  For purposes of this letter we will assume that Councilmember Vipperman either has an investment of $2,000 or more in his business or is a director, officer, partner, trustee, employee or holds a position of management.  

Councilmember Vipperman also has an economic interest in any source of income aggregating $500 or more within 12 months prior to the governmental decision.  Therefore, if Councilmember Vipperman has received income of $500 or more from customers through his business, he also has an economic interest in those customers.  You stated that Shepard Brothers, Inc. has been a source of income to VIP Rubber Co., Inc.  For purposes of this letter we will assume that Shepard Brothers, Inc. has been a source of income of $500 or more to Councilmember Vipperman through his business within the 12 months prior to the governmental decision. 

Subdivision (a)(3)(B) of Regulation 18703.3 states that a public official has an economic interest in any individual, regardless of the extent of the individual’s ownership interest in a business entity, who has the power to direct or cause the direction of the management and policies of the business entity from which a public official has received income of $500 or more within 12 month prior to a governmental decision.  Presumably, as the Vice President, James Luis has the power to direct or cause the direction of the management and policies of Shepard Brother’s, Inc. If Shepard Brother’s, Inc. has been a source of income of $500 or more to Councilmember Vipperman through his business within 12 months prior to the code enforcement decision, Councilmember Vipperman has an economic interest in James Luis.  Accordingly, Councilmember Vipperman has a source of income economic interest in James Luis. 
Step 4:  Is The Economic Interest Directly or Indirectly Involved in the Governmental Decision?


“In order to determine if a governmental decision’s reasonably foreseeable financial effect on a given economic interest is material, it must first be determined if the official’s economic interest is directly involved or indirectly involved in the governmental decision.”  (Regulation 18704(a).)  For governmental decisions that affect business entities and sources of income the standards set forth in Regulation 18704.1 apply.  (Regulation 18704(a)(1).)

Regulation 18704.1(a) states:

“(a) A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official’s agency when that person, either directly or by an agent: 

“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or; 

“(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency. A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”

From the information you have provided, James Luis is a party to the proceeding that you have described, and therefore he is directly involved with respect to the governmental decision before Councilmember Vipperman.  Councilmember Vipperman’s business, VIP Rubber Co., Inc. would be indirectly involved because his business did not initiate the proceeding and is not a named party in or subject of any proceeding before Councilmember Vipperman. 
Step 5:  Materiality Standard


A conflict of interest arises only when the reasonably foreseeable financial effect of a governmental decision on a public official’s economic interest is material.  (Regulation 18700(a).) 

Because Councilmember Vipperman’s business is indirectly involved in the governmental decision, Regulation 18705.1(c) provides the applicable materiality standard depending on the size of the business.  Assuming Councilmember Vipperman’s business is a relatively small business with a net income of less than $750,000, subdivision (c)(4) sets forth the applicable materiality standard. 
“(C) The governmental decision will result in an increase or decrease in the value of assets or liabilities of $300,000 or more. 

“(4) If the business entity is not covered by subdivisions (c)(1)-(3), the financial effect of a governmental decision on the business entity is material if it is reasonably foreseeable that: 

“(A) The governmental decision will result in an increase or decrease in the business entity's gross revenues for a fiscal year in the amount of $20,000 or more; or, 
“(B) The governmental decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $5,000 or more; or, 

� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


	� If a public official’s office is listed in Section 87200 (“87200 filers” include members of a city council) and he or she has a conflict-of-interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in Regulation 18702.5(b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item. For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in Regulation 18702.5(c) and (d) apply. (Section 87105.) Therefore, Councilmember Vipperman must leave the room and cannot remain in the audience during the city council's consideration of the matter unless one of the exceptions listed in Regulation 18702.4 applies. (See discussion of these exceptions below at steps seven and eight.) 


� If a public official’s economic interest in not directly involved in a governmental decision, it is considered “indirectly involved.”  (Regulation 18704(a).)





