September 29, 2010

Ellery Deaton

130 4th Street

Seal Beach, CA  90740
Re:
Your Request for Informal Assistance


Our File No. I-10-149
Dear Ms. Deaton:

This letter responds to your request for advice concerning the conflict of interest provisions of the Political Reform Act (the “Act”).
  Under the provisions of Regulations 18329, unless you are an authorized representative of the person for whom you seek assistance, the Commission cannot address your questions or provide analysis.  (Regulation 18329(b)(8)(B) and (c)(1).)  However, we can provide some general guidance.  
Please note also that our advice is based solely on the provisions of the “Act.”  We offer no opinion on the application, if any, of provisions such as Public Contract Code Section 10410 or Government Code Section 19990, neither of which is included in the Act.  

QUESTION

What are the conflict of interest rules that apply to business owners?
DISCUSSION
The Act seeks to avoid conflicts of interest in governmental decisions.  Specifically, Section 87100 prohibits public officials at any level of state or local government from making, participating in making, or in any way attempting to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.  (Section 87100; Regulation 18700.)  An official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the decision will have a material financial effect on one or more of the official’s economic interests.  (Section 87103; Regulation 18700(a).)  To determine if an individual has a disqualifying financial interest under the Act, the Commission applies the following eight-step analysis.
Step One:  Is the individual a “public official”?


The Act’s conflict of interest provisions apply only to “public officials.”  (Section 87100.)  Defined in Section 82048(a), “public official” means every member, officer, employee, or consultant of a state or local government agency.  For example, elected city council members are public officials.
Step Two:  Is the public official making, participating in making, or influencing a governmental decision?

In determining whether a conflict of interest may be present, a particular governmental decision must be identified, as well as the public official’s actions related to that decision.  
Step Three:  Does the public official have one of the five types of economic interests?


The Act’s conflict of interest provisions identify five general categories of economic interests as enumerated in Regulations 18703.1 through 18703.5.  These five general categories are: business entities, real property, sources of income, sources of gifts, and personal finances.  There are generally four ways a business can be considered an economic interest under the Act.

· A business entity is an economic interest if the official has an investment in the business entity worth $2,000 or more
· A business entity is an economic interest if the official is a director, officer, partner, trustee, employee, or holds any position in management. 
· A business entity is an economic interest if it makes a payment to a public official of $500 or more within 12 months prior to the decision. 
· A business entity is an economic interest if it provides a gift to the official worth $500 or more within 12 months prior to the decision. 
Public officials may have an economic interest in a business based on any or all of these economic interests.  Moreover, if an official owns 10 percent or more of a business, a pro rata share of the investments and real property of the business, and the income to the business, are considered economic interests of the official.  So if an official wholly owns a business, the investments and property owned or leased by the business are considered economic interests of the official.  
Step Four:  Is the official’s economic interest directly or indirectly involved in the 

         governmental decision?


To determine whether the reasonably foreseeable financial effect on an economic interest is material or not, you first must determine whether the interest is directly or indirectly involved.  (Regulation 18704(a).)  Generally, the Act provides strict standards here an official’s interests are directly involved.  However, the determination of whether the interest is directly or indirectly involved in a decision does not determine whether the official has an economic interest in a specific decision.

Business Entities and Sources of Income:  Economic interests in “business entities” and “sources of income” are directly involved in a governmental decision before the official’s agency as follows:  


“(a) A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official’s agency when that person, either directly or by an agent: 

“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or; 

“(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”  (Regulation 18704.1.)  

The economic interest will be deemed indirectly involved in the governmental decision if found not to be directly involved.  (Regulation 18704(a).)   


So, for example, if an official’s business were to apply for a liquor license, the official’s economic interest would be directly involved in the decision.


Real Property:  Under Section 18704.1(a)(1) provide a specific list of standards for the determination of whether real property is directly involved.  For example, an official’s real property is directly involved in a decision if it is located within 500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the governmental decision
Steps Five and Six:  Will the governmental decision have a reasonably foreseeable material financial effect on the public official’s economic interest?


Foreseeability:  Once an official determines that his or her economic interest is directly or indirectly involved in a decision, the official must next determine if the decision will have a foreseeable and material financial effect on the interests.  An effect upon economic interests is considered “reasonably foreseeable” if there is a substantial likelihood that it will occur.  (Regulation 18706(a).)  Whether the financial consequences of a governmental decision are substantially likely at the time the decision is made depends on the facts surrounding the decision.  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)  We do not have sufficient information to discuss the foreseeability of a financial effect arising from a particular decision.  

Material Financial Effect


As noted previously, whether an economic interest is directly or indirectly involved in a decision does not determine if an official has a conflict of interest.  However, the Act does apply a more stringent standard of materiality when an official’s economic interest is directly involved and, consequently, disqualification is more likely.

Business Entities and Sources of Income:  If an official determines that his business is directly involved in a decision, Regulation 18705.1(b)(1) provides:


“[T]he financial effects of a governmental decision on a business entity which is directly involved in the governmental decision is presumed to be material. This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the business entity.”
If the interest is indirectly involved, the provisions in Regulation 18705.1(c) apply. Regulation 18705.1(c) provides standards of materiality based on the type and size of business in question.  For example, for a small business entity, Regulation 18705.1(c)(4) applies.  It provides that a financial effect is considered material if: 
“(A) The governmental decision will result in an increase or decrease in the business entity’s gross revenues for a fiscal year in the amount of $20,000 or more; or, 

“(B) The governmental decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $5,000 or more; or, 

“(C) The governmental decision will result in an increase or decrease in the value of the business entity’s assets or liabilities of $20,000 or more.”


Thus, if a business was not the applicant or the subject of a decision, but would be indirectly involved by it, a conflict of interest would only exist if the business’s gross revenue in a fiscal year, or value of assets or liabilities were impacted by $20,000 or more, or the expenses of the business was impacted by $5,000 or more.  We do not have sufficient facts to advise further on the materiality of any financial effects of a particular decision on a particular business interest.

Real Property:  For directly involved real property, Regulation 18705.2(a)(1) provides that the financial effect of a governmental decision on real property is presumed to be material.

“The presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the real property.”  (Regulation 18705.2(a)(1).)
� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations. All regulatory references are to Title 2. Division 6 of the California Code of Regulations, unless otherwise indicated. 





