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October 13, 2010
Robert A. Nellessen

P. O. Box 409
Santa Rosa, California 95402-0409
Re:
Your Request for Advice

Our File No.  A-10-157
Dear Mr. Nellessen:

This letter responds to your request on behalf of Dave Evans for advice regarding the post-governmental restrictions of the Political Reform Act (the “Act”).
   
QUESTION

Do the Act’s post-governmental employment restrictions prohibit Dave Evans, the former head of the Sonoma County Regional Water Quality Control Board (“SCRWQCB”), from testifying as an expert witness in a civil trial regarding the quality of work performed by plaintiff’s consultant on a matter requiring approval by the SCRWQCB? 
CONCLUSION

No.  The Act’s permanent ban does not prohibit Mr. Evans from testifying in court because the state is not a party to the action, nor does the state have a direct and substantial interest in the action. The Act’s one year ban does not prohibit Mr. Evans from testifying in court because it only restricts appearances before a state administrative agency.  

FACTS


Mr. Evans retired from his position as the head of the SCRWQCB less than 12 months ago.  During Mr. Evans’ tenure, John Paulsen, through his partnership, GemJak, was in the process of preparing an environmental cleanup plan for land owned by GemJak.  The proposed cleanup plan required the approval of SCRWQCB.  Mr. Paulsen hired an environmental consultant to study the site contamination, propose a cleanup plan and prepare and transmit reports to SCRWQCB regarding the proposed cleanup plan.  Mr. Paulsen has filed a lawsuit against the consultant alleging that the consultant failed to competently perform services under the consulting agreement.  Mr. Paulsen wishes to call Mr. Evans as an expert witness in support of these allegations.  Mr. Evans supervised the supervisor of the geologist who reviewed the proposed cleanup plan. 

ANALYSIS

Public officials are subject to two post-governmental restrictions under the Act.  The first restriction is the “permanent ban” prohibiting a former state employee from “switching sides” and participating, for compensation, in any specific proceeding involving the State of California if the proceeding is one in which the former state employee participated while employed by the state. (Sections 87401-87402, regulation 18741.1.)  The second restriction is the “one-year ban” prohibiting certain state employees from communicating, for compensation, with his or her former agency for the purpose of influencing certain administrative or legislative action. (Section 87406, regulation 18746.1.)  

I.  The Permanent Ban on “Switching Sides”

The permanent ban is a permanent prohibition on influencing any judicial, quasi-judicial, or other proceeding in which the administrative official participated while in state service.  (Sections 87401 and 87402; Regulation 18741.1.)  In other words, a public official may never “switch sides” in a proceeding after leaving state service.  Sections 87401 and 87402 provide:
“No former state administrative official, after the termination of his or her employment or term of office, shall for compensation act as agent or attorney for, or otherwise represent, any other person (other than the State of California) before any court or state administrative agency or any officer or employee thereof by making any formal or informal appearance, or by making any oral or written communication with the intent to influence, in connection with any judicial, quasi-judicial or other proceeding if both of the following apply:

“(a) The State of California is a party or has a direct and substantial interest.

“(b) The proceeding is one in which the former state administrative official participated.”  (Section 87401.)

Mr. Evans will be testifying in a judicial proceeding in which all the parties are private entities.   The State of California is not a party to nor does it have a direct and substantial interest in the proceeding.  Accordingly, the permanent ban does not prohibit Mr. Evans from testifying in this proceeding.
II.  The One-Year Ban 
Section 87406 of the Act prohibits specified officials from acting as an agent or attorney or otherwise representing, for compensation, “any other person, by making any formal or informal appearance, or by making any oral or written communication, before any state administrative agency, or officer or employee thereof for which he or she worked or represented during the 12-months before leaving office or employment” for one-year after the official left the agency’s employment.   An appearance before a state administrative agency does not include an appearance in a court of law or before an administrative law judge. (Section 87406(d), see also Regulation 18746.1.)  The judicial proceeding in which Mr. Evans will be appearing is not before a “state administrative agency.”  Accordingly, the one-year ban does not prohibit him from testifying in the proceeding.
If you have other questions on this matter, please contact me at (916) 322-5660.


Sincerely, 


Scott Hallabrin


General Counsel
By:
Valentina Joyce

Counsel, Legal Division
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	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated. 





