October 6, 2010
John R. Harper
City Attorney 
City of Grand Terrace

453 S. Glassell Street
Orange, CA 92866
Re:
Your Request for Informal Assistance 

Our File No.  I-10-160
Dear Mr. Harper:
This letter responds to your request for informal assistance on behalf of councilmember Walt Stanckiewitz regarding the conflict of interest provisions of the Political Reform Act (the “Act”).
  This letter is based on the facts you have presented; the Fair Political Practices Commission does not act as a finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Our advice is limited to the provisions of the Act, and we offer no advice on other bodies of law (such as common law conflict of interest) that might apply in the circumstances you describe.  Because your question is general in nature, we treat your inquiry as one for informal assistance.

QUESTION

Does Councilmember Stanckiewitz have a conflict of interest in votes relating to the Grand Terrace Town Square Master Development Plan Project (the “TSMDP”)?
CONCLUSION


Councilmember Stanckiewitz will not have a conflict of interest in any council decision relating to the TSMDP where it is not reasonably foreseeable that that decision will have an effect on his business that meets or exceeds the materiality threshold appropriate for that business, as described below.  
FACTS


The City Council for the City of Grand Terrace is contemplating action on the TSMDP, a development project involving 21 acres divided into 14 parcels of developed and undeveloped land, which makes up Planning Area 1 of the Barton Road Specific Plan.  The land is dedicated to general commercial uses.  The only projects thus far approved within the TSMDP are the existing Miguel’s Jr. Restaurant and Stater Bros market.  

Councilmember Stanckiewitz did not participate in the discussion or voting that lead to the approval of those two businesses.   He owns an Italian delicatessen/restaurant located on the north side of Barton Road across the street from the TSMDP’s northern boundary, which runs along the southern edge of Barton Road.  The councilmember’s business holds a month-to-month lease on the property from which it operates.  

The Barton Road Specific Plan required preparation of a Master Development Plan for Planning Area 1, and the TSMDP was submitted pursuant to that requirement, establishing consistent development standards and integrated design among the different property owners within Planning Area 1. The TSMDP is a broad planning document governing development of approximately 209,611 square feet of commercial, retail and restaurant/fast food uses through five Development Units, which correspond to five development phases.  The timing and order of development within the TSMDP, and other details, may change based on tenant availability and other economic considerations.     

In addition to approval of the TSMDP and associated master planning documents, the applicant is requesting approval of Development Unit 1/Phase 1.  Other development and design-review issues relating to the ultimate build-out of the TSMDP may also come before the city council in the near future, along with a potential relocation of two existing businesses currently within the TSMDP on the south side of Barton Road. 
ANALYSIS

The Act’s conflict-of-interest rules prohibit a public official from taking part in a governmental decision in which the official has a conflict of interest.  The goal of these provisions is simply to ensure that “[p]ublic officials, whether elected or appointed, perform their duties in an impartial manner, free from bias caused by their own financial interests . . ..” (Section 81001(b).)  Thus, Section 87100 prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

A public official has a “financial interest” in a governmental decision, within the meaning of the Act, when it is “reasonably foreseeable” that the governmental decision will have a material financial effect on one or more of the official’s economic interests.  (Section 87103; Regulation 18700(a).)  To determine whether a public official has a disqualifying conflict of interest in a given decision, the Commission has adopted an eight-step analytical framework, which we apply below.  (Regulation 18700(b) (1) – (8).)  

Step One:  Is Councilmember Stanckiewitz a public official?

Under Section 87100, the Act’s conflict-of-interest provisions apply only to “public officials.”  As defined by Section 82048 and Regulation 18701, “public official” means “every member, officer, employee or consultant of a state or local government agency.”  Members of the governing body of a city are members of a “local government agency” (Section 82041).  Councilmember Stanckiewitz is therefore a “public official.”

Step Two:  By participating in city council discussions and voting on matters relating to the TSMDP, will Councilmember Stanckiewitz be making, participating in making, or using his official position to influence the making of a governmental decision?

A member of the city council participating as such in council deliberations and votes on matters relating to the TSMDP will be “making” or “participating in making” a governmental decision for purposes of the Act’s conflict-of-interest rules.  (Section 87100; Regulations 18702-18702.4.) 
Step Three:  What are the economic interests of Councilmember Stanckiewitz that may give rise to a conflict of interest? 
The Act’s conflict-of-interest provisions apply only to conflicts of interest arising from certain specific economic interests, described in Section 87103 and Regulations 18703-18703.5.  More specifically, a public official has an economic interest:

· In a business entity in which he or she has a direct or indirect investment of $2,000 or more.  (Section 87103(a); Regulation 18703.1(a).)

· In a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); Regulation 18703.1(b).)

· In real property in which he or she has a direct or indirect interest of $2,000 or more.  (Section 87103(b); Regulation 18703.2.)

· In any source of income, including promised income, totaling $500 or more within 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.)

· In any source of gifts to him or her if the gifts total $420 or more within 12 months prior to the decision.  (Section 87103(e); Regulation 18703.4.)

· In his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family.  This is commonly referred to as the “personal financial effects” rule.  (Section 87103; Regulation 18703.5.)

The only economic interests you described are the councilmember’s economic interests in his business, and the real property on which the business is located.  However, Regulation 18233 expressly provides that a periodic tenancy of one month or less is excluded from the Act’s definition of “interest in real property” and “leasehold interest.” Since you have told us that the councilmember’s business occupies its premises under a month-to-month lease, it appears that neither the councilmember nor his business has an economic interest in this real property that could give rise to a conflict of interest under the Act.  Thus the remaining analysis is limited to potential conflicts of interest growing out of the councilmember’s economic interest in his business.
 

Step Four:  Is the councilmember’s  interest in his business directly or indirectly involved in the governmental decision on approval of the TSMDP?
You have provided us little detail on the councilmember’s involvement in his business, but for purposes of our analysis we presume that he has a direct or indirect investment in the business of at least $2,000, and/or is employed by, owns, or manages the business, and/or that the business is a source of income to him in an amount of $500 or more per year.  Assuming that he has the requisite threshold interest in this business, Regulation 18704.1(a) specifies that a business entity or source of income is directly involved in a decision before the official’s agency when that business entity or source of income, either directly or by an agent:
“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;
 
“(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.” 
 

Your account of the facts indicates that the councilmember’s business is not directly involved in decisions regarding the TSMDP.  Business entities and sources of income that are not directly involved in governmental decisions are regarded as indirectly involved.  (Regulation 18704.1(b).) 
Step Five:  What is the appropriate materiality standard?
For a business entity not directly involved in the governmental decision, Regulation 18705.1(c) provides for materiality standards that vary according to the financial size of the business.  For relatively small businesses (those with net income of less than $500,000 for the most recent fiscal year) the materiality standards set forth in Regulation 18705.1(c)(4) would apply:

“(4) If the business entity is not covered by subdivisions (c)(1)-(3), the financial effect of a governmental decision on the business entity is material if it is reasonably foreseeable that: 
“(A) The governmental decision will result in an increase or decrease in the business entity's gross revenues for a fiscal year in the amount of $20,000 or more; or,
“(B) The governmental decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $5,000 or more; or,
“(C) The governmental decision will result in an increase or decrease in the value of the business entity's assets or liabilities of $20,000 or more.”


Assuming that the councilmember’s business is of a relatively small size, this is the standard that would determine whether a reasonably foreseeable financial effect is “material” within the meaning of the Act.  
	� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3), copy enclosed.)


� A public official always has an economic interest in his or her personal finances and those of his or her immediate family.  (Regulation 18703.5.)  A governmental decision will have an effect on this economic interest if the decision will cause personal expenses, income, assets, or liabilities of the official or his or her immediate family to increase or decrease. (Ibid.)   However, Regulation 18705.5 provides a limitation that avoids duplicative analysis of this economic interest, providing: “[N]either a financial effect on the value of real property… nor a financial effect on the gross revenues, expenses, or value of assets and liabilities of a business entity in which the official has a direct or indirect investment interest will be considered.”  Because only those two economic interests are identified as possibly at issue in this letter, and there is no suggestion that the decisions in question would otherwise have a personal financial effect on the councilmember, we do not separately consider his economic interest in “personal finances.”  





