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November 5, 2010
Mary M. Boyer

10617 Ambassador Drive

Rancho Cordova, CA 95670

Re:
Your Request for Advice


Our File No. A-10-170
Dear Ms. Boyer:

This letter responds to your request for advice regarding the post-governmental employment provisions of the Political Reform Act (the “Act”).
  We base this letter on the facts presented; the Fair Political Practices Commission (“the Commission”) does not act as a finder of fact when it renders assistance. 
Please bear in mind also that our advice is based solely on the provisions of the Act. We offer no opinion on the application, if any, of other post-government employment laws such as Public Contract Code Section 10411.
QUESTION
Does the Act impose restrictions if you pursue a position as an independent contractor who performs training programs for the National Council of Aging, a non-profit that has ties to your governmental position from which you will be retiring?
CONCLUSION


One-year and permanent bans apply to employees in designated positions who leave state service and enter the private sector.  The Act does not, however, prevent you from taking a new position or performing the duties required, subject the general rules described below.
FACTS


You are a Supervisor II with the California Air Resources Board (“CARB”).  In this designated position, as part of your duties, you administer the National Council of Aging (the “NCOA”) program.  You will be retiring from your position with the CARB in December and you would like to entertain a position with NCOA as an instructor.
NCOA is a non-profit corporation that operates out of Washington D.C., and has a governmental agency that provides its training materials and signs off on its instructors’ time cards.  Previously, the Environmental Protection Agency (“EPA”) provided this service to NCOA, and several years ago, CARB took over these duties.  NCOA administers a collaborative effort among federal, state, and local governments and is funded by EPA grants.  With these grants, NCOA hires retired seniors as instructors and covers the instructors’ salaries, transportation, lodging, and meals.  The instructors are independent contractors, and are not employees of NCOA, its funding agency, or any agency that oversees the training.  Additionally, the instructors do not have any contact with CARB.  As Training Branch Chief for CARB, you and another supervisor provide the only NCOA duties for which CARB is responsible: ensuring that NCOA receives training materials for its instructors and signing timecards for instructors.  
ANALYSIS

The Act contains two post-governmental restrictions that will apply to you after you leave public service:

One Year Ban: This rule prohibits a former public official from appearing for compensation before his or her former agency, or officer or employee thereof, for the purpose of influencing any administrative, legislative or other specified action.  (See Section 87406, Regulations 18746.1 and 18746.2.)
Permanent Ban: This rule prohibits a former state administrative official from advising or representing any person, other than the State of California, for compensation in any judicial, quasi-judicial or other proceeding in which the official participated while in state service.  (See Sections 87401-87402, Regulation 18741.1.)

The One-Year Ban -- “Revolving Door”
Section 87406 prohibits specified officials from acting as an agent or attorney or otherwise representing, for compensation, “any other person, by making any formal or informal appearance, or by making any oral or written communication, before any state administrative agency, or officer or employee thereof,” for one year after the official left the agency’s employment “if the appearance or communication is made for the purpose of influencing administrative or legislative action, or influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.”  (Section 87406(d); see also Regulation 18746.1.)
Your facts state that you will be training individuals who reside across the country and that you will not have contact with the CARB.  Because your duties in your potential contract position will not include making any communications to CARB, the one-year ban would not apply.

The Permanent Ban on “Switching Sides”
The permanent ban on “switching sides” is a lifetime ban and applies to any judicial, quasi-judicial, or other proceeding in which the administrative official participated while in state service.  (Sections 87401 and 87402; Regulation 18741.1.)  As explained above, the trainings that you intend to lead as an instructor with NCOA are not judicial, quasi-judicial, or other proceedings.  The permanent ban does not serve to limit your position as an instructor with NCOA.
If you have other questions on this matter, please contact me at (916) 322-5660.








Sincerely, 









Scott Hallabrin








General Counsel

By:
Heather M. Rowan








Counsel, Legal Division
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Enclosure
	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


� The Act also contains a restriction on making decisions affecting prospective employers. This rule applies prior to your departure from CARB.  (See Section 87407, Regulation 18747 (copies enclosed).)  If you have questions regarding application of this restriction, please contact us.





