November 22, 2010
Jannie L. Quinn

City Attorney

500 Castro Street 

Mountain View, CA 94039-7540

Re:
Your Request for Informal Assistance

Our File No. I-10-172
Dear Ms. Quinn:

This letter responds to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  This letter is based solely on the facts presented; the Fair Political Practices Commission does not act as a finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Because you do not seek advice on a specific governmental decision, we can provide you only with informal assistance.
  Nothing in this letter may be construed to evaluate any conduct that has already taken place.
QUESTION
Will City Councilmember John Inks be able to participate in governmental decisions regarding high speed rail (“HSR”) in his area despite a disqualifying conflict of interest based on the “public generally exception”?
CONCLUSION


Based on your facts, the requirements of the “public generally” exception appear to be met, allowing Councilmember Inks to participate in governmental decisions regarding the HSR.
FACTS

You are the city attorney for the City of Mountain View and you represent City Councilmember John Inks.  Mountain View is one of several cities involved in discussions regarding High Speed Rail and how it might fit within and impact their cities.  Mountain View is bisected by a train corridor, currently used by CalTrain for commuter train runs and by Southern Pacific Railroad for off-hour freight service.  Throughout Mountain View, there are two sets of tracks that run approximately 500 passenger trains per week.  The trains are pushed or pulled by diesel engines with their associated sounds and exhaust.

Generally, the train lines’ operators control the frequency, number, and length of trains and the city council does not have input.  The HSR Authority will plan and construct a rail system between San Francisco and Los Angeles.  Mountain View will be included as a stop along this rail system.  Unlike the traditional train systems, however, the city council will have limited input.
The HSR trains will be electric, rather than diesel, which will be quieter and cleaner than the current trains.  Eventually, the HSR Authority envisions up to two new sets of tracks to be laid in the corridor, but might use existing tracks until then.  The plan for HSR is not set and is likely to undergo several updates before implementation. 

The HSR Authority will make the decisions regarding this project, but the city council will be asked for input regarding the draft Environmental Impact Report and potential iterations of HSR, including elevating or undergrounding the tracks or the placement of a mid-peninsula HSR station within the city.
Councilmember Inks lives in a condominium unit in Mountain View, which he owns.  The complex abuts the train corridor and Mr. Ink’s unit is within the 500 feet of the corridor.  Additionally, over 10% of Mountain View’s residential properties are also within 500 feet of the train corridor.  The HSR plans do not contemplate any physical change to the corridor within 500 feet of Councilmember Ink’s complex, but may consider a station further south.  It might also consider elevating the tracks within the corridor near his ownership interest.

The city council will encounter decisions related to whether the HSR track should be below grade, at grade, or elevated, where to locate the mid-peninsula station, and whether the City of Mountain View should contribute financially to the HSR project.

You have stated that Councilmember Inks has a conflict of interest based on his ownership of his condo and its proximity to the train corridor. 

ANALYSIS

Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  

While the Commission has adopted an eight-step standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision, we do not engage in the full analysis here.  You have explained that Councilmember Inks is a public official, who will be making a governmental decision that is reasonably foreseeable to have a material financial effect on his economic interest.  For this reason, we will assume the conflict, by virtue of the councilmember’s property ownership interest, and analyze steps seven and eight.  
You have suggested that the analysis might be different depending on the stage of the project and the type of decision.  Based on reading your facts, Councilmember Inks’ disqualifying conflict of interest applies to all aspects of the project.  Even so, we enclose Regulation 18709 for your review, which addresses segmenting decisions, should you need to apply the same principals in determining whether any exception applies.
We assume there is a disqualifying conflict of interest on all decisions regarding the HSR and apply Steps Seven and Eight of the analysis to determine if any exception applies.

Step Seven: Does the “Public Generally” Exception Apply?

Even if an official has a conflict of interest, disqualification is not required if the governmental decision affects the public official’s economic interests in a manner that is indistinguishable from the manner in which the decision will affect the public generally.  (Section 87103; Regulation 18707(a).)  Regulation 18707(b) sets forth a four-step process to determine “if the effect of a decision is not distinguishable from the effect on the public generally:”
“(1) Step One: Identify each specific person or real property (economic interest) that is materially affected by the governmental decision.

“(2) Step Two: For each person or real property identified in Step One, determine the applicable ‘significant segment’ rule according to the provisions of [Regulation 18707.1(b)].

“(3) Step Three: Determine if the significant segment is affected by the governmental decision as set forth in the applicable ‘significant segment’ rule.  If the answer is ‘no,’ then the analysis ends because the first prong of a two-part test set forth in [Regulation 18707.1(b)] is not met, and the public official cannot participate in the governmental decision. If the answer is ‘yes,’ proceed to Step Four.

“(4) Step Four: Following the provisions of [Regulation 18707.1(b)(2)], determine if the person or real property identified in Step One is affected by the governmental decision in ‘substantially the same manner’ as other persons or real property in the applicable significant segment. If the answer is ‘yes’ as to each person or real property identified in Step One, then the effect of the decision is not distinguishable from the effect on the public generally and the public official may participate in the decision.  If the answer is ‘no’ as to any person or real property identified in Step One, the public official may not participate in the governmental decision unless one of the special rules set forth in [Regulations 18707.2 through 18707.9] applies to each person or real property triggering the conflict of interest.” (Regulation 18707(b)(1)-(4).)

Step One:

Real Property -- As discussed above, you have indicated a reasonably foreseeable material financial effect on Councilmember Ink’s economic interest in real property that is 500 feet or less from the train corridor.

Step Two:
Identify significant segment.  Regulation 18707.1(b)(1)(B) explains how to determine whether the governmental decision will affect a significant segment of the relevant jurisdiction when an official’s real property is involved.

“(B) For decisions that affect a public official’s interest in real property, the decision also affects:


“(i) 10 percent or more of all property owners or all residential property owners in the jurisdiction of the official’s agency or the district the official represents; or


“(ii)  5,000 property owners in the jurisdiction of the officials’ agency.”
Step Three:
Is that significant segment affected by the governmental decision?


You have determined, through GPS mapping of the train corridor that at least 10 percent of Mountain View’s property owners are within 500 feet of the train corridor.  Given the assumption that those properties that are within this distance from the train corridor will be affected, the significant segment prong of the test is met.
  

Step Four:

Is the significant segment affected in substantially the same manner as the official?

The final step requires Councilmember Inks to determine the financial effects on his respective economic interests and measure these effects against the financial effects on the public generally.  The inquiry must focus on indentifying whether the minimum threshold of the significant segment identified is affected in substantially the same manner.

Many factors play a role in determining whether or not economic interests will be financially affected in a manner substantially the same as the identified significant segment including, but not limited to: the proximity of a property or business to a specific project or property subject to the government decision; location of a property or business; impact on an individual,  property, or business from noise or traffic; impact on a business or property due to development potential; and the size of a property or business. (See Berger Advice Letter, No. A-05-054; also see Regulation 18707.1(b)(2)(A) (copy enclosed).)

As we are not the finder of facts, we cannot conclusively determine whether Step Four of this test is met and you have not provided information on this point.  We can say, however, that the relevant factors in Regulation 18707.1(b)(2)(A) do suggest that if the HSR is using the tracks throughout Mountain View in the same way, it does seem that all residential properties that are within 500 feet of the corridor would be similarly affected.  We leave this determination to you and Councilmember Inks, however. 

Councilmember Inks must make this determination on a decision-by-decision basis, in the even that some decisions in the course of these proceedings affect his property in a different manner than the significant segment.
Step Eight.  Is Councilmember Ink’s participation “legally required”?
Even if a material financial effect on a public official’s economic interest is reasonably foreseeable, he or she still may not be disqualified if the official is legally required to participate.  (Section 87103; Regulation 18708.)  You have not presented any facts indicating that this exception applies here.
If you have other questions on this matter, please contact me at (916) 322-5660.
	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





� Informal assistance does not offer the immunity provided by a Commission opinion or formal written advice.  (Regulation 18329(c)(3).)


� For purposes of determining the significant segment, you are not limited to these properties within 500 feet.


� As an example, for real property economic interests, we have previously advised that the financial effect on properties within the “significant segment” could vary by a specified financial range equal to plus or minus two-percent of the value of the public official’s property and still be considered to be affected in “substantially the same manner” as the official’s property.  For example, if the public official’s property was valued at $500,000, and the financial effect of the decision is a three-percent increase ($15,000) on the official’s property, any increases between $5,000 and $25,000 on properties within the significant segment would be considered substantially the same. (Berger Advice Letter, No. A-05-054.)  





