December 8, 2010
Thomas T. McCormick

17 Camino Encinas

Orinda, CA 94563

Re:
Your Request for Informal Assistance

Our file No. I-10-178
Dear Mr. McCormick:

This letter responds to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 This letter is based solely on the facts presented; the Fair Political Practices Commission (“the Commission”) does not act as a finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Because you do not seek advice on a specific governmental decision, we can provide you only with informal assistance.
  Nothing in this letter may be construed to evaluate any conduct that has already taken place. 
QUESTION

Does the Act prohibit you from participating in certain city council decisions based on your owning a home within 500 feet of the downtown area?
CONCLUSION

Generally, as decisions come before the city council, you will need to determine, based on the analysis below, whether you have a disqualifying conflict of interest based on the decisions’ reasonably foreseeable material financial effect on your property interest.  You are, however, presumed to have a conflict of interest if the property that is the subject of the governmental decision is within 500 feet of your property absent an exception.  You have not provided enough information on any particular governmental decision for us to advise you further.
FACTS


You are an elected city councilmember for the City of Orinda and have been appointed to the position of Mayor.  You own your home, which is not located in Orinda’s downtown area, but is located within 500 feet of downtown.  Your office is also in your home and you maintain a post office box in downtown Orinda.  

The city council engaged a “Planning Process Review Task Force” to make recommendations to the city council regarding stimulating the downtown area.  The recommendations included adding housing to the downtown area, offering more flexible zoning standards to encourage more retail, increasing building heights, and encouraging landowner and merchant cooperation with a coordinated merchandising and leasing strategy.  The Task Force also recommended adding a senior housing project in the downtown area (that project would not be within 500 feet of your home).  Among the recommendations were projects that would not be within 500 feet of your home and some that would be.  None of the proposed changes, including zoning changes, affects your property specifically.  
ANALYSIS

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.


The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.

Steps One and Two:  Are you a “public official” making or participating in making a governmental decision?

Section 82048 defines a public official as “every member, officer, employee or consultant of a state or local government agency.”  As a city council member, which is a local government agency, you are a public official.  A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  You will be asked to make decisions, as mayor, regarding the Task Force’s recommendations.
Step Three:  What are your Economic Interests? 

A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more. (Section 87103(b); Regulation 18703.2.)  We assume that your interest in your home is at least $2,000.  You have not offered information regarding any other economic interests.  Our advice is therefore limited to your economic interest in your property.
Step 4.  Will your economic interests be directly or indirectly involved in decisions you will make, participate in making or influence as a public official?


Regulation 18704.2(a) sets forth circumstances under which real property is directly involved in a governmental decision.  Subsection (1) provides that:

“The real property in which the official has an interest, or any part of that real property, is located within 500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the governmental decision.”
You have described a variety of situations that will amount to decisions before the city council.  For some of these decisions, your property will be directly involved, for some it will be indirectly involved.  While your property is within 500 feet of the downtown area, not all of the decisions will affect the entire downtown.  Additionally, there are some topics you mentioned that are not specific enough to determine what areas a potential decision would affect.

One topic that the city council will discuss is zoning within the downtown area of Orinda, including updating zoning regulations on building heights.  To the extent that the zoning changes are blanket propositions that apply to all of downtown and affect properties that are within 500 feet of your property, your property would be directly involved in that decision.  To the extent that the decisions regarding zoning are for particular blocks, or buildings or involve properties that are greater than 500 feet from your property, your economic interest would be indirectly involved.
  
When there are particular decisions before the city council, you will need to determine whether they are directly involved based on the above reasoning.  

Step Five: What Are the Applicable Materiality Standards?

Regulation 18705.2(a)(1) provides that the financial effect of a governmental decision on real property that is directly involved in the governmental decision is presumed to be material. Pursuant to the regulation, this presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect, not even a “penny’s worth,” on the real property. This is known as the “one penny rule.”
Regulation 18705.1(b)(1) states that the financial effect of a governmental decision on real property that is indirectly involved in the governmental decision is presumed not to be material. This presumption can be rebutted by proof that there are specific circumstances regarding the governmental decision, its financial effect, and the nature of the real property in which the public official has an economic interest, that make it reasonably foreseeable that the decision will have a material financial effect on the real property in which the public official has an interest. 
For some decisions you have described, the effect is presumed to be material based on your proximity to the downtown area.  For others, absent rebutting factors, the effect is presumed not to be material.  
Step Six: Is the material financial effect reasonably foreseeable?

A material financial effect on an economic interest is “reasonably foreseeable” if it is substantially likely that one or more of the materiality standards will be met as a result of the governmental decision.  (Regulation 18706(a).)  An effect need not be certain to be considered “reasonably foreseeable,” but it must be more than a mere possibility. (In re Thorner, 1 FPPC Ops. 198.)  For each decision, you will need to determine whether it is reasonably foreseeable that the governmental decision will have a material financial effect on your property interest. 
Segmentation

In certain circumstances, decisions may be segmented to allow a public official to participate in those decisions that present no conflict even when there might be a disqualifying conflict on related matters.
    “(a) An agency may segment a decision in which a public official has a financial interest, to allow participation by the official, provided all of the following conditions apply:

    “(1) The decision in which the official has a financial interest can be broken down into separate decisions that are not inextricably interrelated to the decision in which the official has a disqualifying financial interest;

    “(2) The decision in which the official has a financial interest is segmented from the other decisions;

    “(3) The decision in which the official has a financial interest is considered first and a final decision is reached by the agency without the disqualified official’s participation in any way; and

    “(4) Once the decision in which the official has a financial interest has been made, the disqualified public official’s participation does not result in a reopening of, or otherwise financially affect, the decision from which the official was disqualified.
    “(b) For purposes of this regulation, decisions are “inextricably interrelated” when the result of one decision will effectively determine, affirm, nullify, or alter the result of another decision.

    “(c) Budget Decisions and General Plan Adoption or Amendment Decisions Affecting an Entire Jurisdiction: Once all the separate decisions related to a budget or general plan affecting the entire jurisdiction have been finalized, the public official may participate in the final vote to adopt or reject the agency’s budget or to adopt, reject, or amend the general plan.”
Segmentation is available only if a decision can be broken down into separate decisions that are not inextricably interrelated to a decision in which the official has a disqualifying conflict of interest.  The Commission has advised that if the resolution of one decision will in any way affect the decision from which a public official is disqualified, the decisions may not be segmented.  (Barker Advice Letter, No. A-03-022; McLaughlin Advice Letter, No. A-02-132.) Again, application of this rule is necessarily fact dependent.
Steps Seven and Eight: Public Generally and Legally Required Participation Exceptions
The “public generally” exception allows an official to participate in a decision despite a conflict of interest if the effect of the decision on the official’s interest is not distinguishable from the effect on the public generally.  (Section 87103; Regulation 18707.)  

Additionally, in certain rare circumstances, a public official may be called upon to take part in a decision despite the fact that the official may have a disqualifying conflict of interest under the “legally required participation” exception. This exception applies only where the government agency would be paralyzed from acting by virtue of the conflict of interest.  (Section 87101; Regulation 18708.)
	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





� Informal assistance does not offer the immunity provided by a Commission opinion or formal written advice.  (Regulation 18329(c)(3).)


� Regulation 18704.2(b)(1) states that property is deemed indirectly involved if the decision “solely concerns the amendment of an existing zoning ordinance or other land use regulation (such as changes in the uses permitted, or development standards applicable, within a particular zoning category) . . ..”





