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January 19, 2010
Thomas A. Willis
Remcho, Johansen & Purcell, LLP
201 Delores Avenue

San Leandro, CA 94577
Re:
Your Request for Informal Assistance

Our File No.  I-10-180
Dear Mr. Willis:

This letter responds to your request for advice regarding the campaign finance provisions of the Political Reform Act (the “Act”).
  This letter is based on the facts presented.  The Fair Political Practices Commission (“the Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Because your question is general in nature and you have not provided the identity of the person on whose behalf you have made your request, we are treating your request as one for informal assistance.

Please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other laws that may apply.    
QUESTION


Does the Act prohibit contributions, expenditures, or independent expenditures in connection with a ballot measure by a trust established under the laws of a state of the United States if the trust is settled by a foreign trust acting at the direction of a United States citizen?
CONCLUSION


Under the specific facts you have provided, the citizen of the United States directing the foreign trust is the source of any contribution, expenditure, or independent expenditure made by the trust established under the laws of a state of the United States.   Thus, contributions, expenditures, or independent expenditures in connection with a ballot measure by the trust established under the laws of a state of the United States are not prohibited.    
FACTS

You have asked for reconsideration of the Willis Advice Letter, No. I-10-146 in light of additional facts you have provided.  As more fully detailed in our previous letter, you seek assistance on behalf of a trust established in a foreign country (the “Foreign Trust”) that intends to settle a second trust under the laws of a state of the United States (the “U.S. Trust”).  Once settled, the U.S. Trust would like to use a portion of its funds to support ballot measures in the State of California to the extent that the measures are compatible with its goal of promoting long-term governmental reform.  The U.S. Trust will not make any contributions to or expenditures for or against any federal, state, or local candidates. 

As you have described in your request for reconsideration, dated October 21, 2010, and a telephone conversation on November 17, 2010, the Foreign Trust was formed in 1993 by Person B solely for the benefit of his son (“Person A”) and Person A’s children or remoter issue, of which there currently are none.  However, Person B’s wife and mother of Person A (the “Wife”) and a foreign corporation (the “Foreign Corporation”) fully controlled by another foreign trust (the “Foreign Trust II”) were subsequently added as beneficiaries of the Foreign Trust.  

The current beneficiaries of the Foreign Trust II are (1) any charity, (2) the Wife, (3) Person A’s children or remoter issue, and (4) in limited circumstances Person A’s siblings and their remoter issue.  Person A is the sole protector of the Foreign Trust II and has the limited power of appointment with respect to the trust that enables him to make distributions from the trust to any person other than himself, his estate, his creditors, or creditors of his estate.  
Neither Person B, nor the Wife, was or is a United States citizen or resident, and the trustees of the Foreign Trust are also foreign persons.  Person A, however, is a United States citizen.  While formed as a revocable and discretionary trust, Person B’s power to revoke the trust during his lifetime was subject to the consent of an independent protector and the trust became irrevocable upon Person B’s death in 2007.  Additionally, Person B identified Person A as the “principal beneficiary” of the Foreign Trust in a Memorandum of Principles provided to the trustees in 1997.  Though non-binding, you have indicated that the Memorandum of Principles strongly influences the trustees’ decisions in regards to the distribution and management of trust funds. 

Currently, both Person A and the Wife have been removed from the Foreign Trust as beneficiaries.  Person A was removed at his own request in 2008.  Person B’s wife was removed upon the amendment of the Foreign Trust after the death of Person B.  Upon being removed as a beneficiary, Person A was named the sole protector of the Foreign Trust.  As the protector, Person A recommended that all assets of the Foreign Trust be used for charitable purposes.  While not bound by Person A’s recommendation, the trustees renamed the Foreign Trust the “Person A Charitable Trust” in 2010.  The Foreign Trust is now held for the benefit of charitable organizations, including those described in Section 501(c)(3) and (4) of the United States Internal Revenue Code, and the Foreign Corporation, which is the only beneficiary other than charitable organizations.  
Person A now intends to recommend to the independent trustees of the Foreign Trust that a portion of the Foreign Trust be used to irrevocably settle a trust (the “U.S. Trust”) under the laws of a state of the United States.  As anticipated, Person A will be the “investment trustee” of the U.S. Trust.  A trust company will act as a co-trustee, but will be limited to serving as an “administrative trustee.”  In general, the trust company will have custody of trust property; maintain trust records; and will be responsible for preparing tax returns, the receipt and distribution of written notices, and carrying out the duties and directions of the investment trustee (Person A). 
The U.S. Trust will be categorized as a “United States trust” for federal income tax purposes. Thus, the U.S. Trust will fulfill the requirements set forth in Section 7701(a)(30)(E) of the Internal Revenue Code.  As you have presented the relevant portions of Section 7701(a)(30)(E) of the Internal Revenue Code, a trust will be a “United States person” under the code if a court within the United States is able to exercise primary supervision over the administration of the trust and one or more United States persons have the authority to control all “substantial decisions” of the trust.  You state that the Internal Revenue Code defines “substantial decisions” to include decisions as to (1) whether and when to distribute income and corpus; (2) the amount of any distribution; (3) the selection of a beneficiary; (4) whether a receipt is allocable to income or principal; (5) whether to terminate the trust; (6) whether to compromise, arbitrate, or abandon claims of the trust; (7) whether to sue on behalf of the trust or to defend suits against the trust; and (8) whether to remove, add, or replace a trustee.  (See C.F.R. Section 301.7701-7(d)(1)(ii).) The U.S. Trust will comply with all federal and state reporting requirements applicable to United States trusts. 


The U.S. Trust will not conduct any business for profit.  As investment trustee, Person A’s primary responsibility will be the preservation of trust property, and Person A will not be empowered to operate a business.  The only beneficiaries of the U.S. Trust will be charitable organizations described in Section 501(c)(3) of the Internal Revenue Code and non-profit civic leagues and organizations described in Section 501(c)(4) of the code.  Upon the termination of the trust, the balance of any remaining trust funds will be distributed to the designated beneficiaries (charitable organizations).  As part of its efforts and to the extent that the measures are compatible with its goals of promoting governmental reform, the U.S. Trust would like to use part of its funds to support ballot measures in the State of California by contributing to ballot measure committees established by 501(c)(3) and 501(c)(4) nonprofit organizations.
ANALYSIS


In pertinent part, Section 85320 provides the following:


“(a) No foreign government or foreign principal shall make, directly or through any other person, any contribution, expenditure, or independent expenditure in connection with the qualification or support of, or opposition to, any state or local ballot measure.

[¶]


“(c) For the purposes of this section, a “foreign principal” includes the following:


“(1) A foreign political party.


“(2) A person outside the United States, unless either of the following is established:


“(A) The person is an individual and a citizen of the United States.


“(B) The person is not an individual and is organized under or created by the laws of the United States or of any state or other place subject to the

jurisdiction of the United States and has its principal place of business within the United States.


“(3) A partnership, association, corporation, organization, or other combination of persons organized under the laws of or having its principal place of business in a foreign country. 


“(4) A domestic subsidiary of a foreign corporation if the decision to contribute or expend funds is made by an officer, director, or management employee of the foreign corporation who is neither a citizen of the United States nor a lawfully admitted permanent resident of the United States.”


As analyzed in our prior letter, it is clear that the foreign trust is a foreign principal pursuant to Section 85320(c)(3) and Section 85320(a) prohibits a foreign principal from making any contribution, expenditure, or independent expenditure in connection with the qualification or support of, or opposition to, any state or local ballot measure either directly or through another person.  Nonetheless, as provided by Section 85320(c)(2)(B), it appears that the U.S. Trust is not a foreign principal.  Thus, the critical determination is whether the foreign trust is making a contribution, expenditure, or independent expenditure through the U.S. Trust under the circumstances you have presented.       


In general, the source of funds provided by a foreign trust to settle a trust established under the laws of the United States is the foreign trust and merely passing funds through another trust does not impact our analysis of the source of the funds.  However, under the facts you have provided, we cannot dismiss the significance of the following:

· The Foreign Trust was originally established in 1993 by Person B solely for the benefit of Person A and Person A’s children or remoter issue, of which there currently are none.
· Person A is no longer a beneficiary of the Foreign Trust only because of his own voluntary actions in removing himself from the trust.  

· The trustees of the Foreign Trust are highly influenced by a Memorandum of Principles provided to the trustees in 1997, in which Person B identified Person A as the “principal beneficiary” of the Foreign Trust. 

· It is Person A’s recommendation to the trustees of the Foreign Trust that a portion of the Foreign Trust be used to irrevocably settle U.S. Trust for charitable purposes.  
· Person A will serve as the “investment trustee” of the U.S. Trust and will have the authority to control all “substantial decisions” of the trust.  
Should the trustees of the Foreign Trust ultimately accept Person A’s recommendation to settle the U.S. Trust and name Person A as the investment trustee of the trust, it appears that the trustees of the Foreign Trust are acting on the behalf of and at the direction of Person A for all relevant purposes, and in accordance with the Memorandum of Principles, despite the fact that Person A is no longer a named beneficiary of the Foreign Trust.  In addition, the fact that the Foreign Trust was originally settled in 1993 by the father of Person A, for the sole benefit of Person A and his children or remoter issue, alleviates the concern that the proposal to establish the U.S. Trust was derived with the nefarious intention of circumventing Section 85320.  Based upon the additional facts you have provided, we find that Person A should be considered the source of the funds provided by the Foreign Trust to settle the U.S. Trust.  Accordingly, the use of these funds for the support of a ballot measure is not prohibited under Section 85320.      
If you have other questions on this matter, please contact me at (916) 322-5660.








Sincerely, 









Scott Hallabrin








General Counsel

By:
Brian G. Lau








Counsel, Legal Division
	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


	


	�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114, Regulation 18329(c)(3).)





