November 17, 2010
Scott J. Harris
8383 Wilshire Boulevard, Suite 830

Beverly Hills, CA 90211

Re:
Your Request for Informal Assistance

Our File No.  A-10-183
Dear Mr. Harris:

This letter responds to your request for advice regarding the post-governmental employment provisions of the Political Reform Act (the “Act”).
  
QUESTIONS
1. What restrictions do the Act’s post-governmental employment provisions impose on your representation of clients in licensing matters pending before agencies you represented while employed by the Department of Justice (“DOJ”) as a Deputy Attorney General?
2. In representing clients in licensing matters before an Administrative Law Judge, are you prohibited, by the one-year ban, from communicating with the agency’s attorneys to conduct discovery or negotiate a settlement prior to appearing before the Administrative Law Judge?
3. If you are precluded from communicating directly with an agency’s staff or attorneys, may you advise and counsel your clients regarding the licensing proceedings if your name does not appear on any communication to the agency’s staff or attorneys?
4. If you are precluded from communicating directly with an agency’s staff or attorneys, may you utilize the services of an attorney, either as “of counsel” or “associating in,” to communicate with the agency or its attorneys, so long as your name does not appear on the communication?
CONCLUSIONS

Question 1.  Under the one-year ban, you may not make an appearance, or a communication, before any state agency you represented while employed by DOJ if the appearance or communication is made for the purpose of influencing an action or proceeding involving the issuance, amendment, awarding or revocation of a license or permit.  In addition, the permanent ban prohibits you from ever representing a client in a proceeding before an agency if you participated in the proceeding while employed at DOJ.  
Question 2.  Yes.  The one-year ban prohibits you from communicating with the agency or the agency’s attorneys if the communication is made to influence an action or proceeding involving the issuance, amendment, awarding or revocation of a license or permit.  The limited exception for appearances before an administrative law judge does not apply to pre-hearing communications with the agency’s staff or counsel.
Question 3.  Yes.  Under the one-year ban, you may advise and counsel clients regarding proceedings before an agency you formerly represented, so long as you are not identified in connection with your client’s efforts to influence the agency’s actions or proceedings.    


Question 4.  Yes.  The one-year ban does not prohibit you from assisting or advising another attorney handling your client’s licensing matter before a state agency you had represented, so long as you are not identified in connection with your client’s efforts to influence the agency’s actions or proceedings.

FACTS


In September 2010, you retired from DOJ where you had served as a Deputy Attorney General in the Civil Division, Licensing Section.  As a DOJ attorney, you represented many state agencies, including agencies within the Department of Consumer Affairs, in administrative hearings and court proceedings regarding licensing of professionals.  There are many agencies in the Department of Consumer Affairs that are involved in licensing, revocation, suspension and regulation of professionals in the state of California. You also served as an advisory attorney to the California Board of Accountancy and the Court Reporters Board of California.  DOJ serves as legal counsel for all state agencies.

You explained in a telephone conversation that a licensing agency’s decision to amend, suspend or revoke a professional license starts with the filing of a formal accusation against the individual.  If the matter is not settled, it is referred to an administrative law judge (“ALJ”).  The ALJ conducts a quasi-judicial administrative hearing pursuant to the Administrative Procedure Act in which the agency is represented by an attorney from DOJ and the individual is represented by private counsel.  The ALJ makes findings of fact and conclusions of law and issues a proposed decision.  The agency then decides whether to adopt the proposed decision.  

You are now engaged in private practice and wish to represent clients in proceedings involving issuing, revoking, or suspending licenses by various state agencies, including agencies of the Department of Consumer Affairs.  You ask about the Act’s post-governmental employment restriction on your representation of clients in licensing proceedings before an agency, administrative law judge or judicial proceeding in a court of law if you represented that agency while employed as a DOJ attorney.  For purposes of our analysis, we assume you were a “designated employee” of DOJ, meaning you were required to file a statement of economic interests.
ANALYSIS

Public officials who leave state service are subject to two types of post-governmental restrictions under the Act, colloquially known as the “revolving door” restrictions.  The first of these is a permanent ban prohibiting a former state employee from “switching sides” and participating, for compensation, in any proceeding involving the State of California if the proceeding is one in which the former state employee participated while employed by the state (see Sections 87401-87402 and Regulation 18741.1).  The second restriction is a “one-year ban” prohibiting certain state employees from communicating, for compensation, with his or her former agency for the purpose of influencing administrative or legislative action (see Section 87406, Regulation 18746.1).
A.  The One-Year “Revolving Door” Prohibition
Section 87406 prohibits certain former state officials from acting as an agent or attorney or otherwise representing, for compensation, “any other person, by making any formal or informal appearance, or by making any oral or written communication, before any state administrative agency, or officer or employee thereof,” for one year after the official left the agency’s employment “if the appearance or communication is made for the purpose of influencing administrative or legislative action, or influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.”  An appearance in a court of law, or before an administrative law judge, is not an appearance before a “state administrative agency.”  (Emphasis added.)  (Section 87406(d), see also   Regulation 18746.)
Question 1.  Because an appearance before the licensing agencies you have described are made for the purpose of influencing a proceeding involving a license, you may not represent a client by making any formal or informal appearance, or by making any oral or written communication, before the licensing agency.  

Question 2.  Yes.  Section 87406(d)(1) provides a limited exception to the rule prohibiting representation under the one-year ban:  an appearance before a state administrative agency does not include an appearance “in a court of law,” or “before an administrative law judge.”  We have previously advised that the exception applies only to an appearance before the judge.  It does not apply to communications with the agency’s staff or attorneys prior to the hearing, including discovery requests, answers responding  to the agency’s discovery requests, preparation of written testimony that will be later presented before an ALJ, procedural discussions or settlement negotiations. (Weil Advice Letter, No. A-97-247; Albino Advice Letter, No. A-92-470.)  Accordingly, for a period of one year after leaving state service, you may not communicate with an agency’s staff or counsel to conduct pre-hearing settlement negotiations or discovery to influence the action or proceeding.
Question 3.    Not all communications are prohibited by the one-year ban.  We have previously advised that a former agency official may, without violating the one-year ban, draft proposals on a client’s behalf to be submitted to the agency so long as the former employee is not identified in connection with the client’s efforts to influence administrative action. (Cook Advice Letter, No. A-95-321; Harrison Advice Letter,      No. A-92-289; Miller Advice Letter, No. I-93-098.)  Similarly, a former agency official may use his or her expertise to advise clients on the procedural requirements, plans, or policies of the official’s former agency so long as the official is not identified with the client’s efforts to influence the agency. (Perry Advice Letter, No. A-94-004.)   Accordingly, you may advise and counsel clients with respect to licensing matters before an agency you represented, so long as you are not identified in connection with your client’s efforts to influence the agency by the appearance of your name on communications to the agency, or by any other means.

Question 4.  Yes.  We have previously advised that the one-year ban does not prohibit a former agency official from advising others in the official’s firm regarding a proposal issued by the Health and Welfare Agency or one of its departments. (Pratt Advice Letter, No. A-95-386.)  Accordingly, Section 87406 does not prohibit you from assisting or advising another attorney who is “of counsel” to your firm or is “associating in” on a matter, so long as you are not identified in connection with your client’s efforts to influence the administrative action. 
B.  The permanent ban on switching sides.
The DOJ is a state agency, and the Act’s post-governmental employment restrictions will limit your employment in legal proceedings in which the state of California is a party.  The Act permanently bans a “state administrative official” from compensated participation in any judicial, quasi-judicial, or other proceeding in which he or she participated while in state service. (Sections 87401-87402; Regulation 18741.1.)  In other words, you may not “switch sides” in an administrative or judicial proceeding after leaving state service.  We quote the governing law below.  

Section 87401: 

“No former state administrative official, after the termination of his or her employment or term of office, shall for compensation act as agent or attorney for, or otherwise represent, any other person (other than the State of California) before any court or state administrative agency or any officer or employee thereof by making any formal or informal appearance, or by making any oral or written communication with the intent to influence, in connection with any judicial, quasi-judicial or other proceeding if both of the following apply:
“(a) The State of California is a party or has a direct and substantial interest.
“(b) The proceeding is one in which the former state administrative official participated.”  

Section 87402:

“No former state administrative official, after the termination of his or her employment or term of office shall for compensation aid, advise, counsel, consult or assist in representing any other person (except the State of California) in any proceeding in which the official would be prohibited from appearing under Section 87401.”  


Section 87400 (b) defines “state administrative official:”

“(b) ‘State administrative official’ means every member, officer, employee of a state administrative agency who as part of his or her official responsibilities engages in any judicial, quasi-judicial or other proceedings in other than a purely clerical, secretarial or ministerial capacity.”

Section 87400(c) defines “judicial, quasi-judicial, or other proceeding:

“(c) ‘Judicial, quasi-judicial or other proceeding’ means any proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties in any court or state administrative agency, including but not limited to, any proceeding governed by Chapter 5 (commencing with Section 11500) of Division 3 of Title 2 of the Government Code.”

A state administrative official has “participated” in a proceeding if he or she took part “personally and substantially through decision, approval, disapproval, formal written recommendation, rendering advice on a substantial basis, investigation or use of confidential information as an officer or employee . . ..”  (Section 87400(d).)
  

Under Section 87400, you were a state administrative official who participated in judicial, quasi-judicial, or other proceedings.  Accordingly, you may not represent clients in any proceeding before an agency or administrative law judge, or in a court of law if you participated in that proceeding while employed at DOJ.  On the other hand, if you did not participate in the same legal proceeding in which you now wish to represent a client, such representation is not prohibited under the permanent ban. 
Although you have not asked about the permanent ban as it relates to assisting another attorney in representing your client, we wish to caution you that Section 87402 prohibits former state administrative officials from being paid to “aid, advise, counsel, consult or assist in representing” any other person in any proceeding in which the official would be prohibited from appearing under Section 87401. Therefore, you would be prohibited, under the permanent ban, from assisting another attorney that is “of counsel” or “associated in” with any proceeding in which you yourself would be prohibited from representing the client. (See Puccio Advice Letter, No. I-01-079.)
If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely, 

	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


�     Please note, however, that if the permanent ban bars you from appearing in a proceeding, you may not assist another attorney with that proceeding.


� This permanent ban does not apply to a “new” proceeding, even in cases where the new proceeding is related to or grows out of a prior proceeding in which the official had participated.  A “new” proceeding not subject to the permanent ban typically involves different parties, a different subject matter, or different facts from those considered in previous proceedings.”  (Rist Advice Letter, No. A-04-187.) 





