January 13, 2011
Gilbert J. Granito
Redwine and Sherrill 

1950 Market Street

Riverside, California 92501-1720
Re:
Your Request for Advice


Our File No.  A-10-187
Dear Mr. Granito:

This letter responds to your request for advice on behalf of the Coachella Valley Water District, the Colorado River Joint Powers Authority, and Gerald Zimmerman regarding the post governmental employment provisions of the Political Reform Act (the “Act”).
 
QUESTIONS
1.  Will the former Executive Director of the Colorado River Board, Gerald Zimmerman, who has taken a new undesignated position with the Colorado River Board, be subject to an additional one-year revolving door ban after he leaves his employment in the undesignated position?
2.  May Gerald Zimmerman work in an undesignated position at the Colorado River Board and also work as an independent contractor for the Colorado River Joint Powers Authority simultaneously if he does not engage in any activities that are prohibited by the Act’s one-year revolving door ban?
CONCLUSIONS
1.  No.  If Gerald Zimmerman works in a position with the Colorado River Board that is not and should not be designated in the agency’s conflict-of-interest code, he will not be further restricted by the Act’s one-year revolving door ban as a result of having worked in that position.  
2.  Yes, Gerald Zimmerman may work in an undesignated position at the Colorado River Board and as an independent contractor with the Colorado River Joint Powers Authority simultaneously.  He may not engage in any activities that are prohibited by the Act’s one-year revolving door ban or Section 87100 while working at the Colorado River Joint Powers Authority. 
FACTS


You are the General Counsel for the Coachella Valley Water District (“CVWD”).  The CVWD is a member of the Colorado River Joint Powers Authority (“CRJPA”), which consists exclusively of six local member agencies.  All of the CRJPA agencies have a representative seat on the Colorado River Board of California’s (“CRB”) 10-person governing board.  The CRB is a state agency.  The CVWD, CRJPA and the CRB entered into a Joint Powers Agreement, dated May 13, 1947, for the purpose of jointly sponsoring, encouraging and supporting a separate, independent unincorporated association of citizens of Southern California referred to as the Colorado River Association.  You have been authorized by the CVWD, CRJPA and Gerald Zimmerman to seek advice on their behalf.  

Gerald Zimmerman is the former Executive Director of the CRB.  Mr. Zimmerman left his position as Executive Director on November 10, 2010, and is now working at the CRB in an undesignated position as a retired annuitant.  You stated that Mr. Zimmerman is a well respected expert on Colorado River issues.  In Mr. Zimmerman’s new position his primary purpose is to assist the CRB in upcoming negotiations with other Colorado River Basin states and Mexico.  You state that this undesignated position will not entail Mr. Zimmerman making or participating in any decisions that may foreseeably have a material effect on his financial interests.  Also, Mr. Zimmerman will not be involved in negotiating or signing any contract awarded through competitive bidding, in making decisions in conjunction with the competitive bidding process, or in negotiating, signing, or making decisions on contracts executed pursuant to Section 10122 of the Public Contract Code.  

You ask whether the CRB’s employment of Mr. Zimmerman in a non-designated position starts the clock running for the Act’s one-year revolving door prohibition, so that after working in this non-designated position for at least one year, the Act’s one-year ban period will have run and Mr. Zimmerman may work for another entity, such as the CVWD, and appear before the CRB on the CVWD’s behalf without the restrictions imposed by the Act’s one-year ban. 

You also ask whether Mr. Zimmerman may work concurrently at the CRB in his current position and at the CRJPA as an independent contractor for the primary purpose of researching and compiling the history concerning the evolution and development of the resources of the Colorado River.  Mr. Zimmerman would be asked to research and prepare papers for the CRBJPA that would include the following areas in which Mr. Zimmerman was involved during his career at CRB:
· Development of California’s Colorado River Water Use Plan (the 4.4 plan) and the Quantification Settlement Agreement (2002).

· Development of the Interim Surplus Guidelines (2001).
· Lower Colorado River Multi-Species Conservation Plan (2005). 


These papers will only address issues resolved prior to 2006, not any currently under discussion by the CRB.  During the one-year prohibition period, Mr. Zimmerman’s work will be reviewed only by his supervisor at the CRJPA, Tom Levy, in order to ensure the material is not used to influence any current CRB discussions.  Mr. Zimmerman may also be asked to research and prepare papers in areas in which he was not involved, including the Arizona v. California lawsuit, the Six Party Priority Agreement and the Colorado River Compact.   
ANALYSIS
Public officials are subject to three types of post-governmental employment restrictions under the Act.  
First, there are two provisions that apply before leaving office:  
· The Act restricts public officials ability to influencing prospective employment by prohibiting a public employee from participating in, or using his or her official position to influence, a governmental decision directly relating to any person with whom he or she is negotiating, or has an arrangement concerning, prospective employment (Section 87407, Regulation 18747 ). 
· Section 87100 which prohibits public officials at any level of state or local government from making, participating in making, or in any way attempting to use his or her official position to influence a governmental decision in which he or she knows or has reason to know he or she has a financial interest.  (Section 87100; Regulation 18700.) 
Once an official leaves office, the following apply:

· A one-year “revolving door” restriction bars certain state employees from communicating, for compensation, with their former agencies for the purpose of influencing certain administrative or legislative action.  (Section 87406, Regulation 18746.1.)
· A permanent ban prohibits a former state employee from “switching sides” to participate, for compensation, in a proceeding involving the State of California if the proceeding is one in which the former state employee participated while employed by the state.  (Sections 87401-87402, Regulation 18741.1.)

The Ban Against Influencing Prospective Employment

The Act restricts influencing prospective employment while employed with a public agency.  This prohibition is found at Section 87407:
“No public official shall make, participate in making, or use his or her official position to influence, any governmental decision directly relating to any person with whom he or she is negotiating, or has any arrangement concerning, prospective employment.”

The term “public official” is defined, in part, in Section 82048 as “. . . every member, officer, employee or consultant of a state or local government agency, but does not include judges and court commissioners in the judicial branch of government.”  As an employee at the CRB, Mr. Zimmerman would be subject to this ban.

“A public official is ‘negotiating’ employment when he or she interviews or discusses an offer of employment with an [potential] employer or his or her agent.”  (Regulation 18747(c)(1).)  The Commission has construed the scheduling, conduct, and follow-up to an interview as one continuous process falling under the definition of “negotiating” employment.  (Bonner Advice Letter, No. I-98-287.)  However, the mere act of sending a resume or application to a potential employer has not been considered “negotiating.”  Similarly, entertaining informal inquiries about future plans and accepting expressions of general interest in discussing employment opportunities at some point in the future is not considered “negotiating.” (Id.)  “A public official has an ‘arrangement’ concerning prospective employment when he or she accepts an employer’s offer of employment.”  (Regulation 18747(c)(2).)

Under your facts, it appears that there is an arrangement for Mr. Zimmerman to work for CVWD.  Thus, this prohibition would apply and Mr. Zimmerman would be prohibited from making, participating in making, or using his official position to influence, any governmental decision directly relating to CVWD.

In addition, as noted above, Section 87100 applies to all public officials and is not limited to those designated in the agency’s conflict-of-interest code.  We have enclosed a factsheet on 87100 for your information.

Finally, you also asked whether Mr. Zimmerman, while working in the nondesignated position at the CRB, could also work as an independent contractor for the CRJPA.  The Act would not prohibit the simultaneous employment, so long as he does not engage in any activity prohibited by the laws discussed above.  

The One-Year “Revolving Door” Restriction


The one-year prohibition applies to employees who were designated or should have been designated in their former agency’s conflict-of-interest code.  Accordingly, the one-year ban still applies if a position should have been designated in an agency’s conflict-of-interest code, because the individual in the position made or participated in the making of governmental decisions that may have had a reasonably foreseeable material effect on one of his or her financial interests. (Section 87406(d)(1); Regulation 18746.1(a)(4), copy enclosed.)


A state employee “makes a governmental decision” when, acting within the scope of his or her authority, he or she: 1) votes on a matter; 2) appoints a person; 3) obligates his or her agency to any course of action; 4) enters into any contractual agreement on behalf of his or her agency; or 5) determines not to act, unless the determination is made due to a conflict of interest. (Regulation 18702.1 (copy enclosed).)


A state employee “participates in making a governmental decision” when he or she negotiates (without significant substantive review) with a governmental entity or private person regarding a governmental decision, or when he or she advises or makes recommendations to the decisionmaker (either directly or without significant substantive review), by conducting research or an investigation or by presenting any report, analysis or opinion that requires the exercise of independent judgment on the part of the employee and the outcome or purpose of which is to influence the decision. (Regulation 18702.2 (copy enclosed).)


We have advised that an employee participates in the making of a governmental decision, even if it is reviewed by several of his or her superiors, if any of the following apply: 1) the superiors rely on the data or analysis prepared by the employee without checking it independently; 2) the superiors rely on the professional judgment of the employee; or 3) the employee in some other way actually influences the final decision. (Lilyquist Advice Letter, No. M-96-318 [Memorandum to the Attorney General].)


You have stated that Mr. Zimmerman is now in an undesignated position in which he is not required by the CRB to file a statement of economic interests.  However, from the facts provided in your request for advice, it appears that his new position is one that should be designated in his agency’s conflict-of-interest code because Mr. Zimmerman would be assisting with negotiations between the CRB and other Colorado River Basin states and Mexico by conducting research and likely making recommendations to leaders of his agency while serving as an expert on issues involving the Colorado River.  Therefore, even if Mr. Zimmerman’s current position is not included in the CRB’s conflict-of-interest code, pursuant to the requirements of Section 87302, the one-year ban period applicable to Mr. Zimmerman and his involvement before the CRB has most likely not begun to run because it appears he continues to hold a position at the CRB that entails the making or participation in the making of governmental decisions.
 (Section 87406(d)(1); Regulation 18746.1(a)(2); Unterreiner Advice Letter, No. I-98-299.)  


If Mr. Zimmerman is placed in a position at CRB that does not involve any of the above described actions, and thus should not be designated in the CRB conflict-of-interest code, the one-year period would begin once he left his designated position and would not be extended as a result of having served in the non-designated position.

A. General Application of the One-Year Ban.

Section 87406 prohibits specified officials from acting as agents or attorneys or otherwise representing, for compensation, “any other person, by making any formal or informal appearance, or by making any oral or written communication, before any state administrative agency, or officer or employee thereof,” for one year after the official left the agency’s employment “if the appearance or communication is made for the purpose of influencing administrative or legislative action, or influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.”  (Emphasis added.)  The one-year period for the ban begins to run once the official has left his designated position with the agency. 
Regulation 18746.2(a) further provides:

“(a) For purposes of Government Code Section 87406, a formal or informal appearance or oral or written communication is for the purpose of influencing if it is made for the principal purpose of supporting, promoting, influencing, modifying, opposing, delaying, or advancing the action or proceeding.  An appearance or communication includes, but is not limited to, conversing by telephone or in person, corresponding with in writing or by electronic transmission, attending a meeting, and delivering or sending any communication.”  

	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


	�  You should contact your code reviewing body or the Commission’s Technical Assistance Division to assist you in determining whether Mr. Zimmerman is properly included in or excluded from the agency’s conflict of interest code.  Determination of this issue will also determine what Mr. Zimmerman’s responsibilities are with respect to filing Form 700s.  





