December 15, 2010
Robert Bergman 
Mayor, Nevada City 
City Hall

317 Broad Street

Nevada City, CA 95959

Re:
Your Request for Advice


Our File No.  A-10-189
Dear Mr. Bergman:
This letter responds to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 
Nothing in this letter should be construed to evaluate any conduct that may have already taken place, and any conclusions contained in this letter apply only to prospective actions.  In addition, this letter is based on the facts presented.  The Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)


Please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.
QUESTION

Do you have a disqualifying conflict of interest that would preclude you from participating in the city council’s vote on a proposed ordinance allowing former bed and breakfast operators to reacquire their abandoned use permits and reopen?
CONCLUSION


Based on the facts provided, you may participate in the proposed B&B ordinance vote if the decision will not have a reasonably foreseeable material financial effect on your real property.  However, should the city council address the need of a more comprehensive B&B policy, you may have a conflict of interest depending on the nature of the decision.  Under such circumstances, you should consult with your city attorney or send us another request for advice. 
FACTS


You are mayor of Nevada City.  The city council will have before them a proposed ordinance addressing bed and breakfast (“B&B”) operations in town.  The decision involves whether or not several former B&B properties will be allowed to reacquire their abandoned use permits and reopen.  Four properties in town will have an opportunity under the proposed ordinance to regain their B&B status and reopen.

Your primary residence is in Nevada City and is more than 500 feet from the former B&Bs.  However, your home is within 500 feet of two existing B&Bs.  In addition, a local realtor told you that there would be “no notable impact” on your property as the result of the proposed B&B ordinance taking effect.

The city council has also stated that it may in the future address the need of a comprehensive B&B policy, either by ordinance or initiative.

You wish to know whether you may participate in the city council’s decision on a proposed B&B ordinance allowing former B&B operators to reacquire their abandoned use permits and reopen.  You also wish to know whether you may participate in any future decisions involving a comprehensive B&B policy.
ANALYSIS


The Act’s conflict-of-interest provisions ensure that public officials “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.


The Commission has adopted an eight-step standard analysis to decide whether an official has a disqualifying conflict of interest.  (Regulation 18700(b)(1)-(8).) The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.  (Section 87103.)

Step One: Are you a public official?


As Mayor of Nevada City, you are a public official under the Act.  (Section 82048.) Consequently, you may not make, participate in making, or otherwise use your official position to influence any decisions that will have a reasonably foreseeable material financial effect on any of your economic interests.  (Regulations 18702.1-18702.4.)


Step Two: Will you be making, participating in making, or using or attempting to use your official position to influence a governmental decision?


You will be voting with the city council regarding the B&B ordinance.  By voting on or otherwise participating in the city’s decision, you will be making, participating in making, or otherwise using your official position to influence a governmental decision. 

When a public official who holds an office specified in section 87200 has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, orally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5(b), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item. For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5(c) and 18702.5(d) apply. 



Step Three: What are your financial interests?


A public official has a financial interest in a decision within the meaning of Section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests.  (Section 87103; Regulations 18703-18703.5.). 

The applicable economic interests include: 
· An interest in a business entity in which a public official has a direct or indirect investment of $2,000 or more.  (Section 87103(a), Regulation 18703.1(a).) An interest in any business entity in which a public official is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d), Regulation 18703.1(b).)

· An interest in real property in which a public official has a direct or indirect interest of $2,000 or more.  (Section 87103(b), Regulation 18703.2.)
 

· Any source of income, including promised income, to the public official that aggregates to $500 or more within 12 months prior to the decision.  (Section 87103(c), Regulation 18703.3.)
 
· Any source of gifts to the public official if the gifts aggregate to $420 or more within 12 months prior to the decision.  (Section 87103(e), Regulation 18703.4.)
 
· A public official also has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family.  This is also known as the “personal financial effects” rule. (Section 87103, Regulation 18703.5.)


Real Property:



Based on the facts you provided, you are only asking about your  economic interest in your home in Nevada City.  We therefore limit our analysis to the real property.  While you have not stated the property’s worth, for purposes of this analysis we will assume that you have an economic interest of at least $2,000 in the property. (Section 87103.)   

Step Four: Is the economic interest directly or indirectly involved in the governmental decision?


Real property in which a public official has an economic interest is directly involved in a governmental decision if any part of the real property is within 500 feet of the boundaries of the property that is the subject of the governmental decision.  (Regulation 18704.2(a)(1).) 

Decisions Involving the Former B&Bs: Indirectly Involved Real Property:

Your facts indicate that your property is not within 500 feet of the former B&Bs that are the subject of the ordinance before the city council.  Your real property is therefore indirectly involved in these decisions.

Decisions Involving All B&Bs: Directly Involved Real Property:



Your facts indicate that your property is within 500 feet of two currently operating B&Bs.  Therefore, your real property would be directly involved in these decisions.  



Step Five: Materiality Standard


A conflict of interest may arise only when the reasonably foreseeable impact of a governmental decision on a public official’s economic interest is material. (Regulation 18700(a).) 

Directly Involved Real Property: For real property directly involved in a governmental decision, any financial effect, even “one penny,” is presumed to be material. (Regulation 18705.2(a)(1).)  This is known as the “one penny” rule.  This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the real property.  (Ibid.)

Indirectly Involved Real Property:  For real property indirectly involved in a government decision, the effect of the decision on an official’s real property is presumed not to be material.  This presumption may also be rebutted, by proof that it is reasonably foreseeable that the governmental decision will have a material financial effect on the real property as discussed further below.

Step Six: Is it reasonably foreseeable that the decision will have a material financial Impact on your real property interest?


An effect upon economic interests is considered “reasonably foreseeable” if there is a substantial likelihood that it will occur.  (Regulation 18706(a).)  Whether the financial consequences of a governmental decision are substantially likely at the time the decision is made depends on the facts surrounding the decision.  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)

Decisions Involving the Former B&Bs: Indirectly Involved Real Property:


A governmental decision on indirectly involved real property is presumed not to be material.  This presumption may be rebutted by proof that there are specific circumstances regarding the governmental decision, its financial effect, and the nature of the real property in which the public official has an economic interest that make it reasonably foreseeable that the decision will have a material financial effect on the real property in which the public official has in interest.

For real property that is not directly involved in a governmental decision, we apply the materiality standards of Regulation 18705.2(b):   

“(b) Indirectly involved real property interests.
 
“(1) Real property, other than leaseholds.  The financial effect of a governmental decision on real property which is indirectly involved in the governmental decision is presumed not to be material. This presumption may be rebutted by proof that there are specific circumstances regarding the governmental decision, its financial effect, and the nature of the real property in which the public official has an economic interest, which make it reasonably foreseeable that the decision will have a material financial effect on the real property in which the public official has an interest.  Examples of specific circumstances that will be considered include, but are not limited to, circumstances where the decision affects:
 
“(A) The development potential or income producing potential of the real property in which the official has an economic interest;
 
“(B) The use of the real property in which the official has an economic interest;
 
“(C) The character of the neighborhood including, but not limited to, substantial effects on: traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.”

Given the limited facts presented, the character of your neighborhood may be impacted by the restored operations of former B&Bs. Depending on the proximity of the B&Bs, there may be factors that exist to possibly rebut the presumption that the governmental decisions will not have a material financial effect on your property.  You did not include enough facts for us to make this determination.  Ultimately, however, it is up to the official to assess, through a good faith effort, financial effects of the decision by using some reasonable and objective method of valuation. (Hensley Advice Letter, No. A-07-113 (enclosed); Moock Advice Letter, No. A-01-140; O’Harra Advice Letter, No. A-00-174.)  


Decisions Involving All B&Bs: Directly Involved Real Property:


For real property that directly involved in a governmental decision, any financial effect, even “one penny,” is presumed to be material.  You did not provide us any facts that suggest that the presumption of materiality can be rebutted.  However, depending on the nature of the decision and the specific facts involved, there may be circumstances in which the presumption is rebutted and the official may participate in the decisions.  Due to the lack of facts regarding the nature of the decisions and specific impacts on your property, we are unable to make a determination.


Steps 7 & 8: Does this governmental decision come within any exceptions (“Public Generally” & “Legally Required Participation”) to the conflict-of-interest rules?


Even if a public official otherwise has a conflict of interest, he or she may still be able to participate in the governmental decision in question.  If the reasonably foreseeable material financial effect of a governmental decision on the public official’s economic interest is indistinguishable “from its effect on the public generally,” then the public official does not have a conflict.  (Section 87103; Regulations 18700(b)(7), 18707(a).)


Additionally, in certain rare circumstances, a public official may be called upon to take part in a decision despite the fact that the official may have a disqualifying conflict of interest under the “legally required participation” exception.  This exception applies only in certain very specific circumstances where the government agency would be paralyzed from acting. (Section 87101; Regulation 18708.) 
	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





