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January 13, 2010
Ashlee N. Titus 
Bell, McAndrews & Hiltachk, LLP
455 Capitol Mall, Suite 801 

Sacramento, CA 95814
Re:
Your Request for Informal Assistance

Our File No.  I-10-196
Dear Ms. Titus:

This letter responds to your request for informal assistance on behalf of The California Agricultural Leadership Foundation (“CALF”).  Specifically, you request reconsideration or “retraction” of informal assistance issued to Cory Lund, a policy analyst and project manager for Western Growers, on the ground that the facts presented by Mr. Lund contained a critical error. We do not believe it appropriate to revise or retract assistance offered to another person based upon facts that you believe to be erroneous. The Lund letter (No. I-10-085) was based on facts presented by the requestor.  The Fair Political Practices Commission does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  We can, however, offer assistance to you on relevant provisions of the Political Reform Act (the “Act”),
 using the facts that you now submit.  We cannot take a position on differences between your account of the facts and the facts expressly stated by Mr. Lund.  This letter is based solely on the facts you provided.  Because you seek general guidance on the Act, we can offer only informal assistance.
 (Id.)  

QUESTION

You ask that we review a planned extension of an existing educational fellowship program that CALF may offer to management-level employees of certain state agencies, for compliance with the Act’s gift rules.   
CONCLUSION


Under your account of the facts, the true source of funds used in the fellowship program administered by CALF would be the program’s funding sponsors, and not CALF.  Those funds would be classified as gifts subject to the Act’s annual gift limit and reporting requirements, except to the extent they are used to provide “informational materials” to program participants.  
FACTS


You represent the CALF, a 501(c)(3) nonprofit organization that provides a two-year fellowship program for agriculturalists, with the goal of enhancing the long-term viability of California agriculture through leadership development.  This program provides 24-30 persons with a two-year fellowship providing over 70 days of training, including 14 university seminars, a 10-day national seminar and a 15 day international travel seminar.  To date, the program has had over 1,100 graduates. 

As an extension of its existing fellowship program, CALF is developing a “California Regulatory Agency Fellows Program” to provide government agency managers, whose responsibilities involve policy implementation or interpretation, with enhanced understanding   of the economic consequences of their regulatory actions on California agriculture.  The three-day/two-night educational program and tour of California farms and ranches is designed to deepen the regulators’ understanding of food production systems, and to introduce leadership topics through both classroom and experiential learning.  CALF proposes to provide participants with travel, lodging and meals for the three day program.   

CALF would administer this program and will not contract with Western Growers or any other person to develop and deliver the program.  CALF will control all aspects of the program, including selection of participants and presenters and establishing the tour itinerary.  To fund the program, CALF is soliciting sponsors, including Western Growers.  Sponsors will not have any control or input over which participants are selected, the presenters, or the tour itinerary.  CALF will make all such decisions unilaterally.  Sponsors will not be told, in sponsorship solicitations, the names of program participants.  It is likely this information will not be known at the time sponsors commit to sponsoring or actually do sponsor the program.   

ANALYSIS

The kind of program you describe implicates the Act’s rules governing gifts to public officials participating in CALF’s program.  
The Act provides, at Section 89503(c) that:

“No member of a state board or commission or designated employee of a state or local government agency shall accept gifts from any single source in any calendar year with a total value of more than [$420] if the member or employee would be required to report the receipt of income or gifts from that source on his or her statement of economic interests.”
  

We presume that the kind of regulatory-agency managers whose responsibilities involve policy implementation or interpretation would be subject to this annual gift limit.  We understand as well that CALF, a 501(c)(3) corporation, will fund this program through donations provided by outside parties with an interest in California agriculture, who will not have control or input in selecting the public officials invited to participate, persons chosen as program presenters, or the tour itinerary.  Rather, CALF will make these decisions unilaterally. 
Because payments for the travel and lodging associated with this program will be paid by funds solicited from outside donors, we begin by determining whether the true source of such payments would be CALF, which will administer the program, or the donors who actually fund the program.  Regulation 18945, as amended in 2010, states the pertinent rule:

“(a) General Rule. A person is the source of a gift if the person makes a gift to an official and is not acting as an intermediary. 

“(b) Gifts through an Intermediary.


“(1) A person is the source of a gift, and a third party is an intermediary of the gift under Sections 87210 or 87313, if the person makes a payment to the third party and the payment is used directly or indirectly by the third party to make a gift to an official under any of the following conditions:  


“(A) The person directs and controls the payment at the time it is used by the third party to make a gift to the official.


“(B) The person and third party have agreed that the payment will be used by the third party to make a gift to the official.


“(C) The person identifies the official to the third party as the intended beneficiary of the payment prior to the third party making the payment to the official. 


“(D) The third party identifies the official to the person as the intended beneficiary of the payment prior to the person making the payment to the third party.


“(E) The person knows or has reason to know that the sole or primary purpose of the payment is to make gifts to officials. 


“(F) The official or the official’s agent solicits the payment from the person to the third party for the purpose of making a gift to the official.”
Given your account of the facts, Regulation 18945(b)(1)(E) controls our analysis. Program attendees will all be managers of governmental agencies, whose responsibilities include interpretation and/or implementation of agency policies. You emphasize that CALF, not Western Growers, will administer this program, and that CALF will select the particular officials invited to participate in it, with the identities of actual participants “likely” unknown to sponsors when they make their payments. However, since the sponsors will know that all beneficiaries of their payments will be public officials, it is the sponsors who would be the source of any gifts of travel and lodging associated with the program administered by CALF.  Your account of the facts clearly anticipates that each sponsor “knows or has reason to know that the sole or primary purpose of the payment is to make gifts to officials.”  Under Regulation 18945, CALF will be acting as the intermediary of these sponsors.

Pursuant to Regulation 18945(b), CALF’s status as a 501(c)(3) corporation does not qualify its sponsors for the exemption offered by Section 89506(a)(2) for gifts from 501(c)(3) entities, if the true source of these gifts are persons that are not 501(c)(3) corporations.  Subdivision (b) of Regulation 18945 is a relatively new provision adopted last year, in part to clarify the Act’s treatment of cases where an ostensible source of gifts is a 501(c)(3) corporation relying on “the 501(c)(3) exception” at Section 89506(a)(2).  Since its adoption, we have written two advice letters applying 18945(b); the Calof Advice Letter, No. I-10-107, and the Hollingsworth Advice Letter, No. A-10-133, copies of which are enclosed for your review. 

The “informational Material” Exception


The foregoing analysis does not classify as “gifts” all goods and services that may be supplied to program participants.  The Act excludes from its definition of “gift” items classed as “informational material,” a term broadly understood to include “any item which serves primarily to convey information and which is provided for the purpose of assisting the recipient in the performance of his or her official duties or of the elective office he or she seeks.”  (Section 82028(b)(1); Regulation 18942.1.)  “informational material” may include “[b]ooks, reports, pamphlets, calendars, periodicals, videotapes, or free or discounted admission to informational conferences or seminars.”  (Regulation 18942.1(a).)  This classification does not, of course, include payments for travel, which would include costs of transportation, meals or lodging.  (Section 82028(b)(1).)

If you have other questions on this matter, please contact me at (916) 322-5660.









Sincerely, 









Scott Hallabrin








General Counsel

By:
Lawrence T. Woodlock 








Senior Counsel, Legal Division
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	� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Regulation 18329(c).) 


� The gift limit is adjusted biennially to reflect changes in the Consumer Price Index.  (Section 89503(f); Regulation 18940.2.)


� Under Sections 87210 and 87313, an intermediary of a gift to an official is required to provide the following specific information to the recipient of the gift: the name, address and business activity of both the intermediary and donor.  If the value of the gift to a particular participant is prorated among two or more donors, the intermediary should provide the official with gift values attributable to each donor.  





