December 8, 2010

Steve Thomas
2109 Lilly Hill Drive

Needles, CA 92363

Re: 
Your Request for Informal Assistance

Our File No. I-10-198

Dear Mr. Thomas:


This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”)
 as a newly elected member of the Board of Trustees of the Needles Unified School District.  Because you have not provided any facts related to a specific governmental decision, we are treating your request as one for informal assistance pursuant to Regulation 18329(c).

QUESTION


Do the conflict-of-interest provisions of the Act prohibit you from continuing in your agreement with the Needles Unified School District (the “District”) to place five vending machines on the Needles High School campus in exchange for paying the district a 10 percent commission on gross sales?

CONCLUSION


The Act would not preclude you from continuing in your agreement with the District to place vending machines on the High School campus.  However, in cases where a decision will have a foreseeable and material financial effect on your economic interests, disqualification is required as discussed below.  


Please note, while the Act requires that a public official abstain from participating in a decision in which he has a financial interest, Government Code Section 1090 is more restrictive in that it prohibits a governmental agency from contracting with certain entities under some circumstances.  However, the Commission does not administer Section 1090.  You should contact the counsel of your agency for advice on that provision.

FACTS


You were elected to the District’s Board of Trustees on the November 2, 2010.  Since June 1, 2009, you have owned a company that maintains five vending machines on the Needles High School Campus.  In exchange, you pay the District a 10-percent commission on gross sales.  The vending machines have been on the campus even before your purchased the business in 2009, for approximately 10 years.  You have no written contract with the District.  You also noted that you donate money to the High School in amounts that generally match or exceed the net profits of the business.

ANALYSIS


Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A public official has a “financial interest” in a governmental decision within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted a standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision, which is applied here.  (Regulation 18700, subd’s.(b)(1)-(8).)

1.   Public official.

The Act’s conflict-of-interest provisions apply only to “public officials.”  (Sections 87100, 87103; Regulation 18700, subd. (b)(1).) “Public official” is defined as “every member, officer, employee or consultant of a state or local government agency . . ..”  (Section 82048.)  As a Trustee with the District, you are a public official.

2.   Making, participating in making, or influencing a governmental decision?


The Act’s conflict-of-interest provisions apply only to disqualify a public official from “making,” “participating in making,” or “influencing” a governmental decision.  If the determination is made that the public official is not engaging in any of these actions, then the conflict-of-interest rules are not implicated and the analysis ends.  Therefore, the threshold question in any analysis is whether the public official is “making,” “participating in making,” or “influencing” a governmental decision.


Making a Governmental Decision:  Under the analysis prescribed by step two, a public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, appoints a person, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Section 87100; Regulation 18702.1(a).)


Participating in Making a Governmental Decision:  A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decision-maker regarding the governmental decision.  (Section 87100; Regulation 18702.2.)


Influencing a Governmental Decision:  There are two rules as to whether a public official uses or attempts to use his or her official position to influence a governmental decision.  The first rule, which applies to your question, applies to all governmental decisions within or before your own agency, or an agency appointed by or subject to the budgetary control of your agency.  (Regulation 18702.3(a).)  In these cases, if “the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency” then he or she is attempting to influence a governmental decision.  This includes, but is not limited to, “appearances or contacts by the official on behalf of a business entity, client, or customer.” (Ibid.) 


Thus, you may not make, participate in making, or influence any decisions affecting your business or any other economic interests.  However, we will provide a general discussion of the remaining steps for future reference.

3.   Economic interests.

Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests.  There are six possible economic interests:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a));

· A public official has an economic interest in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $420 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);

· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family.  This is known as the “personal financial effects” rule (Section 87103, Regulation 18703.5).
The economic interest pertinent to your question is in Section 87103(a), a business entity in which you have a direct or indirect investment of $2,000 or more.
  (Regulation 18703.1(a).)
4.   Direct or indirect involvement?


Regulation 18704.1(a) provides:

“(a) A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:

“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

“(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency. A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”

Obviously, this direct standard would apply to any decision on the agreement to place the vending machines on the High School campus, or to extend or modify the agreement.  In all other cases, your business interest will be indirectly affected by decisions.

5. & 6.  Determining which materiality standards apply in deciding if there will be a reasonably foreseeable material financial effect.


The next step involves finding and applying the applicable materiality standard set forth in Commission regulations.  (Regulations 18700(b)(5) and 18705, et seq.)  After finding the applicable materiality standard, you must then decide in step six whether it is reasonably foreseeable that this standard will be met or exceeded.  (Regulation 18700(b)(6).)  An effect is considered “reasonably foreseeable” if the effect is “substantially likely.”  (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)  Whether the financial consequences of a governmental decision are substantially likely at the time the decision is made depends on the specific facts surrounding the decision.  A financial effect need not be a certainty to be considered reasonably foreseeable.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.  

Decisions directly affecting your business:  With respect to your business, the applicable test will vary depending on whether the business is directly or indirectly involved in the decision.  The Commission applies a strict “one penny rule” as its materiality standard when a person (including business entities) is a source of income and is directly involved in a governmental decision.  Under this strict standard, if a governmental decision directly involves your business, and if the decision will have any financial effect at all on the source of income, that effect will be deemed material. (Regulation 18705.3.)


Decisions indirectly affecting your business:  Where the source of income is a business entity and that business entity is indirectly involved in a governmental decision, the Commission analyzes this interest under Regulation 18705.1(c).  For a small business that is not publicly traded, Regulation 18705.1(c)(4) provides that the financial effect of a governmental decision on the business entity is material if it is reasonably foreseeable that:

“(A) The governmental decision will result in an increase or decrease in the business entity’s gross revenues for a fiscal year in the amount of $20,000 or more; or

“(B) The governmental decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $5,000 or more; or,

“(C) The governmental decision will result in an increase or decrease in the value business entity’s assets or liabilities of $20,000 or more.”

� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





� Informal assistance does not provide the requester with the immunity provided by an opinion or formal written advice. (Section 83114; regulation 18329(c)(3), copy enclosed).


� It is not clear that your investment interest in your business meets the $2,000 threshold.  However, assuming the value of the business’ assets, the five vending machines and the cost of maintaining the machines, is at least $2,000, the threshold would be met.  Moreover, a public official always has an economic interest in his or her personal finances.  (Regulation 18703.5.)  However, a financial effect on the gross revenues, expenses, or value of assets/liabilities of a business entity in which a public official has a direct or indirect investment interest, and a financial effect on the value of real property owned directly or indirectly by the public official, are not considered a separate financial effect on the official’s personal finances and are not analyzed separately under the “personal financial effects” rule. (Regulation 18705.5(a).)   Accordingly, the personal financial effects rule does not to apply to these facts.





