December 14, 2010
Steve Herfert, Mayor Pro Tem

West Covina City Council

1444 West Garvey Ave

P.O. Box 1440

West Covina, CA 91793
Re: 
Your Request for Advice

Our File No. A-10-202
Dear Mr. Herfert:


This letter is in response to your request for advice regarding you duties under the Political Reform Act (the “Act”)
 as Mayor Pro Tem of the West Covina.  Please note that our advice is based solely on the provisions of the Act.  We offer no opinion on the application, if any, of provisions such as Government Code Section 1090, which is not included in the Act.  
QUESTION


Do the conflict-of-interest provisions of the Act require you to disqualify yourself from participating in city council decisions regarding the placement of a cell tower in the city?
CONCLUSION

You may participate in governmental decisions regarding the cell tower so long as the decision will not have a reasonably foreseeable material financial effect on your employer.
FACTS


You are an employee of Southern California Edison (“SCE”) as well as a city councilmember and Mayor Pro Tem of the City of West Covina.  SCE is a subsidiary of Edison International (“EI”) which is a Fortune 500 company and is listed on the New York Stock Exchange.   

In the future, the city council will be considering a proposal to build a cell tower in the city.  You recently became aware that your employer, SCE, will be using cell towers to communicate with their new Smart Metering system.  
ANALYSIS

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.” (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.


The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.

Steps 1 & 2: Are you a public official making, participating in making, or influencing a governmental decision?


As Mayor Pro Tem of the City of West Covina and a city councilmember, you are a public official under the Act.  (Section 82048.)  Consequently, you may not make, participate in making, or otherwise use your official position to influence any decision that will have a reasonably foreseeable material financial effect on any of your economic interests.  Both participating in a public hearing and participating in city council deliberations would be considered making, participating in making, and using your official position to influence a governmental decision.
 
Step 3: Do you have a potentially disqualifying economic interest?


A public official has a financial interest in a decision within the meaning of Section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests, including:
· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); Regulation 18703.1(b).)

· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more.  (Section 87103(b); Regulation 18703.2.)

· An economic interest in any source of income, including promised income, aggregating $500 or more within 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.)

· An economic interest in any source of gifts to him or her if the gifts aggregate to $420 or more within 12 months prior to the decision.  (Section 87103(e); Regulation 18703.4.)

· An economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule.  (Section 87103; Regulation 18703.5.)
The only potential economic interests you have described relate to your employment with SCE. Thus, SCE would be an economic interest due to income you receive from SCE (Section 87103(c)) and because of your business position with SCE (Section 87103(d)).  You have not mentioned any investment interest in SCE, thus we do not analyze any additional potential economic interest you may have because of any investment.

Step 4: Direct or indirect involvement?


Regulation 18704.1(a) provides:

“(a) A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:

“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

“(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency. A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”

You have not stated that SCE (or its parent EI) is the applicant on the cell tower decision, only that SCE will be using cell towers in the future to communicate with their Smart Meters.  You did not suggest that SCE had any connection to the specific tower that is the subject of the upcoming decisions.  Assuming that this is the case, SCE would be indirectly involved in the decision.

Steps 5 & 6:  Determining which materiality standards apply in deciding if there will be a reasonably foreseeable material financial effect.


The next step involves finding and applying the applicable materiality standard set forth in Commission regulations.  (Regulations 18700(b)(5) and 18705, et seq.)  After finding the applicable materiality standard, you must then decide in step six whether it is reasonably foreseeable that this standard will be met or exceeded.  (Regulation 18700(b)(6).)  An effect is considered “reasonably foreseeable” if the effect is “substantially likely.”  (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)  Whether the financial consequences of a governmental decision are substantially likely at the time the decision is made depends on the specific facts surrounding the decision.  A financial effect need not be a certainty to be considered reasonably foreseeable.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.  


Where the source of income is a business entity and that business entity is indirectly involved in a governmental decision, the Commission analyzes materiality under Regulation 18705.1(c).  The standards for materiality under this regulation vary with the size of the business.  EI is a Fortune 500 company and is traded on the New York Stock Exchange.
  The materiality standards applicable to a Fortune 500 company are:

“(A) The governmental decision will result in an increase or decrease in the business entity’s gross revenues for a fiscal year of $10,000,000 or more; or

“(B) The governmental decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500,000 or more; or

“(C) The governmental decision will result in an increase or decrease in the value of the business entity’s assets or liabilities of $10,000,000 or more.”

We do not have any information related to the foreseeable financial effect on SCE or EI caused by this one tower decision, but presumably, it would not reach the thresholds in the regulation.  However, as noted above, the Commission is not a finder of fact.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Because the determination of foreseeability and materiality is necessarily a factual question, we must leave this ultimate determination to you.  If it is reasonably foreseeable that the applicable materiality standard will be met, then you will be prohibited from participating in the decisions.
Steps 7 & 8:  Exceptions


Step seven is an exception that applies where the reasonably foreseeable and material financial effect on the official’s economic interest is not distinguishable from the effect on the public generally, and step eight is an exception that applies when the official is legally required to participate in the decision.  You have not provided any facts suggesting that either exception applies to your facts.


If you have any other questions regarding this matter, please contact me
at (916) 322-5660.

Sincerely,

� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


	� If a public official’s office is listed in Section 87200 (including city council members) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in Regulation 18702.5(b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item. For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in Regulation 18702.5, subdivisions (c) and (d) apply.  (Section 87105.)  


	� If SCE or EI is named or an applicant in this decision, the advice in this letter would not be accurate and you should contact us for further advice.





	� Regulation 18705.1(c) provides:  “If more than one of the following subdivisions is applicable to the business entity in question, apply the subdivision with the highest dollar thresholds.”





