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February 14, 2011
Mr. Mike Fitzpatrick, City Attorney

Office of City Attorney

1887 Howard Street

Anderson, California  96007-1804

Re:
Your Request for Advice 


Our File No.  A-11-004
Dear Mr. Fitzpatrick:
This letter responds to your request for advice on behalf of Councilmember John Day regarding the conflicts provisions of the Political Reform Act (the “Act”).
  This letter is based solely on the facts presented; the Fair Political Practices Commission does not act as a finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Our advice is limited to obligations arising under the Act and does not consider other bodies of law such as common-law conflict of interest or Government Code Section 1090.   
QUESTION

Would Councilmember John Day, newly elected to the Anderson City Council, have a conflict of interest in participating in decisions that come before the Anderson City Council that  involve salaries and benefits of employees within the Anderson Police Department when the council member’s adult son is an employee of that department?
CONCLUSION


Because Councilmember Day has no economic interest in his adult son, the Act does not prohibit the Councilmember from making or participating in decisions involving the salaries and benefits of employees of the Anderson Police Department when the Councilmember’s adult son is an employee of that department. 
FACTS


Councilmember John Day, a newly elected member of the Anderson City Council, has a son, Casey Day, who is employed as a police officer in the Anderson Police Department.  You question whether Councilmember Day would have a conflict of interest in voting on matters that come before the City Council of the City of Anderson if those matters directly involve salaries and benefits of the City’s Police Department, including salaries and benefits that extend to his own adult son.  Should Councilmember Day be excluded from closed sessions of the Council in which instructions are provided to management personnel negotiating the MOU’s with that department?

The Councilmember’s adult son has his own residence and family and does not live with the Councilmember, nor is there any financial tie between them (i.e., the son does not rent a home from the Councilmember or receive financial support from him other than an occasional gift on special occasions such as on Christmas or on birthdays).  
ANALYSIS

The primary purpose for the conflict-of-interest provisions of the Act is to ensure that public officials, whether elected or appointed, perform their duties in an impartial manner, free from bias caused by their own financial interests.  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official's economic interests.  (Section 87103; Regulation 18700(a).)  

Under the Act, a public official is “every member, officer, employee or consultant of a state or local government agency.”  (Section 82048.)  As a member of the Anderson City Council, Councilmember Day is a public official under the Act.   


The governmental decision you have inquired about is Councilmember Day’s voting on matters that come before the City Council of the City of Anderson directly involving salaries and benefits of the City’s Police Department, including salaries and benefits that extend to his own adult son, and his participating in closed sessions of the Council in which instructions are provided to management personnel negotiating the MOU’s with the Police Department.

The Act’s conflict-of-interest provisions apply only to conflicts of interest arising from certain enumerated economic interests.  These economic interests are described in Section 87103 and Regulations 18703-18703.5:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)) or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); Regulation 18703.1(b).)

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more.  (Section 87103(b); Regulation 18703.2.)  An interest in real property includes a beneficial or ownership interest of the official and his or her spouse. 
· An official has an economic interest in any source of income, including promised income, totaling $500 or more within 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.)  “Income” includes a pro rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10-percent interest or greater.  (Section 82030(a).)
· A public official has an economic interest in any source of gifts to him or her if the gifts total $420 or more within 12 months prior to the decision.  (Section 87103(e); Regulation 18703.4.)

· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family.  This is commonly referred to as the “personal financial effects” rule.  (Section 87103; Regulation 18703.5.)


Source of Income or Gifts:  
It does not appear that the Councilmember’s son is a “source of income” to the Councilmember.  (Section 87103(c).)  According to your facts, Casey Day does not provide any financial support to the Councilmember, and there are no financial ties between them (i.e., he does not rent a home from the Councilmember or receive financial support from him other than an occasional gift on special occasions such as on Christmas or on birthdays).  In addition, under your facts, Casey Day is not a “source of gifts” to the Councilmember for purposes of the Act.  (Section 87103(e).  The definition of “gift” excludes gifts from an individual’s child.  (Section 82028(b)(3).)


Direct Effect on Official:  The Act also provides that a conflict of interest may exist where a decision will result in a public official’s personal expenses, income, assets, or liabilities, or those of his or her “immediate family,” increasing or decreasing by $250 or more in a 12-month period.  (Regulations 18703.5 and 18705.5.)  Thus, an official’s interest in his or her personal finances extends beyond the official’s own personal finances to include effects on his or her “immediate family.”  “Immediate family” is defined at Section 82029 to mean the official’s “spouse and dependent children.”
  

The term “dependent children” is defined at Regulation 18229 to include “a child who is under 18 years old and whom the official is entitled to claim as a dependent on his or her federal tax return.”  Councilmember Day’s adult son who has his own residence and family, is employed, and is not living with the Councilmember, is not a “dependent child” under the Act.  Councilmember Day therefore does not have an economic interest in his son’s finances under the Act’s conflict-of-interest provisions.  

Because Councilmember Day does not have an economic interest in his son or his son’s finances under the Act, the Councilmember will not have a conflict of interest in making or participating in decisions involving the salary and benefits of the Anderson Police Department which may have a financial effect on his son.  The Act does not require that he be excluded from closed sessions of the Council in which instructions are provided to management personnel negotiating the MOU’s with that department.

If you have other questions on this matter, please contact me at (916) 322-5660.








Sincerely, 









Scott Hallabrin








General Counsel

By:
Hyla P. Wagner








Senior Counsel, Legal Division
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	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


	�  Where an official is voting on matters affecting the salary of someone in their “immediate family,” such as their spouse, the materiality rule provided in Regulation 18705.5(b) states:  “The financial effects of a decision which affects only the salary, per diem, or reimbursement for expenses the public official or a member of his or her immediate family receives from a federal state, or local government agency shall not be deemed material, unless the decision is to appoint, hire, fire, promote, demote, suspend without pay or otherwise take disciplinary action with financial sanction against the official or a member of his or her immediate family, or to set a salary for the official or a member of his or her immediate family which is different from salaries paid to other employees of the government agency in the same job classification or position, or when the member of the public official’s immediate family is the only person in the job classification or position.” 





